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— A piece of rather remarkable legislation by the 


Inheritance Tax. State of New York has attracted attention, after 

its effects have been set forth by analytical study 
of its provisions. We refer to the inheritance tax law printed in full 
upon another page. The act is remarkable in that it appears to be the 
first expression in legislation of a policy to enforce a larger contribution 
to the commonwealth from accumulations of private wealth, particularly 
when the inheritance or bequest follows collateral lines: i. e., goes to 
others than the immediate family of a decedent. As pointed out by one 
of those who has analyzed it, this law would impose a tax of 25 per cent. 
maximum on certain portions of large estates; for like most of such laws 
the rate of taxation is graduated, increasing with the amount of the es- 
tate. Direct heirs including parents and even regularly adopted children 
are taxed relatively much less (5 per cent. maximum); and the'rate for 
collateral heirs in the case of small estates, (not exceeding $25,000) are 
also treated lightly. 


Will 1t Prove !t will be recalled that the legislature of New York, 
Practicable. finding itself compelled to provide for an increasing 

budget, could fix upon no other means to meet the in- 
creasing outlays, that would not cause very loud objections from the 
mass of the people; hence this British method of raising revenue was 
adopted. Should the measure prove a practical one, it may be expected 
that other states will follow the example. But the act was passed rather 
hurriedly, without much discussion, and largely without public attention 
being directed to it; and even though it was approved by the careful Gov- 
ernor, who really studies the legislation of the state, it may prove an im- 
practicable proposition. It may even be carried to the United States Su- 
preme Court (of which Governor Hughes is to be a member) for inter- 
pretation. The attitude of the leading lawyers upon the terms of the 
law will be awaited with interest. 
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Some Possible One point that has been brought forward with some 
Effects. force is that if other states legislate similarly, there 
may be conditions under which property in corpor- 
ate stocks may be taxed doubly; once in the place of residence of the de- 
cedent and again in the state which chartered the corporation. It is even 
conceivablethat if the actual certificates of stock are located in a thirdstate 
there might be a treble assessment; and if each state had a rate of 25 % 
a part of the estate might be subjected toa 75 per cent. tax. It would 
require only another step, in a direction not discernible, vet not altogeth- 
er inconceivable, to bring about a taking of the full 100 per cent. of that 
part of an estate subject to the maximum tax; which is an argument, 
even if the illustration be rather far-fetched, in favor of committing this 
taxing power exclusively to the Federal Government. The effect of this 
legislation will certainly be to open up discussion of the subject from 
that view-point. The law would have been regarded ultra-socialistic 
twenty yearsago; its enactment means that there has been a decided trend 
in the evolution in that direction during the period. 


a | 


The Banking The reports of the national banks to the Comptroller 
Situation. of the Currency, showing their condition on June 30, 
1910, while not as encouraging as some had expected, 
nevertheless showed a decided movement in the direction of conservatism 
when compared with those of March last. For all that, the New York 
City banks appreciated the fact that they would be called upon to extend 
help, and began soon after the report date to make arrangements to 
strengthen their position, to be preparedto finance the crops. A curtail- 
ment of loans was the first step, when the cash holdings began todiminish 
early in July; this was reflected in the security market which was already 
affected by sundry political developments and rumors, bearing upon the 
economic situation. That market could not be entirely ignored by the 
banks and hence it became necessary to re-enforce the cash basis by im- 
porting gold. Fortunately conditions abroad were favorable despite the 
rather discouraging trade balance, and the gold came along without great 
effort or present sacrifice. The sole question that remains is: How much 
more do we need ? 


New York Banks With a surplus cash holding over reserve require- 
Prepared. ments of more $55,000,000, the metropolitan banks 
would appear to be fairly well equipped to handle 

the demands of the country, provided they do not permit themselves to 
divert too much of their present means to the security market. A year 
ago at this date the surplus reserve was only about $22,000,000 and there 
was not quite the same degree of independence announced by Western 
banks as is now the case; although, it should be said, we are inclined 
to doubt that the dependence upon New York is so greatly diminished 
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this year, as some of the Western bankers would have us believe. It is 
certainly not entirely safe for the metropolitan banks to proceed upon 
the theory that the needs of the country banks are an unimportant fact- 
or, until the end of September arrives. But whichever prognostication 
proves correct, whether those needs prove great or small, the policy of be- 
ing prepared is calculated to have the quieting influence all round, which 
should prevail during the crop-moving season. 


Ss 


The Bill of Lading We have had brought to our attention a letter 
Question. written by president Smith of the Louisville and 
Nashville Railroad Company (one of the great 
transportation lines in the South, ) relative to the bill-of-lading question. 
He states that investigation developed the fact that no irregularities oc- 
curred in billing cotton over the Southern lines; that the losses which 
were incurred were due to forged bills of lading. Hence, he argues, 
there are no reforms in railway methods necessary, but that the practices 
of local bankers in not verifying the bills of lading upon which drafts 
are based should be changed. To make carriers responsible in cases 
where bills of lading are issued when no property was received, would 
in his opinion be inequitable, since the issue of such a document by rail- 
way agents or anyone else is a penal offence. A corporation, he adds, 
might as justly be held responsible for murder or arson committed by its 
agents. sata ae 
Liability for We must admit the force of this argument in part, 
Fraudulent Bills. and in like manner accept the statement of facts 
upon which it is based. In our previous com- 
ment upon the proposed Federal legislation on the subject we called at- 
tention to the absence of a penal provision in the bill, to punish the sign- 
ing of fraudulent bills by any person. The state laws in existence do 
not appear to meet this feature fully and satisfactorily: they not only vary, 
but are often inefficient. But the point which president Smith raises must 


be regarded in this light: Ifthe certificate of a railway company’s reg- 


ularly constituted agent is not to be relied upon as binding upon his com- 
pany, where does the responsibility lie? The representations that have 
been made of accommodations granted by agents are not entirely cleared 
away; and if bills ave signed when no goods are delivered, the local 
banker can surely not be held negligent if he makes advances thereon; 
the agent is not his trusted employe and the wrong is done by the agent 
in the performance of his business for his principal for which he has full 
power. a 
Get At All the Facts. We hope that the reports of the prevalence 
of irregular practices by agents has been ex- 
aggerated; but the subject would hardly have been treated as one so se- 
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rious in import, by foreign and domestic bankers, transportation men 
and others, if there had not been a positive menace in the conditions as 
they existed. These conditions must be altered if the menace is to be re- 
moved. If necessary to get at the facts without dispute there should be 
a Congressionalinvestigation. When bankers charge the railway agents 
with lax methods and the railway men retort with a similar charge against 
bankers, it is imperative that we know which party is justified by the 
facts, or how far each may be partly so. It is not an academic question, 
but a practical one. Both the local bankers who primarily receive the 
commodity bills and the transportation men who handle the commodities, 
should welcome such an investigation as will remove all doubt, in order 
that the weakness in the system may be fully disclosed. In the mean- 
time there will unquestionably be more care exercised upon both sides 
to guard against frauds. 

The validation certificate plan, discussed on another page, is per- 
haps the best that could be looked for at short notice. It is evident that 
the railways-were open to reasonable arguments. 


[ een | 


Professor Sprague publishes, in the Quarterly 
Journal of Economics, his second paper upon the 
defects in our banking system, in which he pre- 


Prof. Sprague On 
Banking Reform. 


sents some points of great interest to all who are giving the subject at- 
tention. In his opinion there are defects in banking methods of greater 
import than those directly chargeable to the currency; but both should 
receive attention. We have shared this view with quite a number of 
writers and public men, few of whom have, however, elaborated the subject 
as carefully as has Prof. Sprague. He looks upon the practice of reserve 
city banks paying interest on country bank deposits as perhaps the most 
far-reaching in its influence of all the defects discussed conceding 
that the bond-secured note system, operating in conjunction with that 
practice, tends to aggravate the detrimental conditions. These are the 
main features to which he would direct amendatory legislation, yet upon 
lines eminently conservative, and such as would not preclude the adop- 
tion of a central regulating organization hereafter, if deemed desirable. 






Asset Currency Thus he favors granting national banks the privi- 
Proposed. lege of issuing notes upon assets, after first adjust- 
ing the relations to the Government respecting the 

bonds held by the banks, recommending, finally, that the asset currency 
shall not exceed 40 per cent. of the capital and surplus of each bank, to 
be protected by a guarantee fund (say 5 per cent.) and banks should be 
required to hold against the issues the same cash reserves required on 
deposits, which he would make somewhat larger; furthermore the notes 
are to be taxed 2 per cent. annually and the right to issue confined to 
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banks that have been in business at least two years. He would also 
grant them power to issue further notes in case of emergency, subject to 
a heavier tax; but this feature has not been elaborated. All notes issued 
upon assets would naturally be further protected by the paramount lien 


on the assets. 


a Respecting the practice of paying interest on 
Country Balances. bank balances, Prof. Sprague is unwilling to 
abrogate it by law altogether, even though he 
looks upon it as vicious; he thinks it will be sufficient for the purpose 
in view, to regulate the practice so that interest shall be paid only upon 
a sum equal to the minimum average balance for, say, a week when those 
balances range lowest. This, he holds, would serve to reduce the vol- 
ume of such “country bank deposits,’’ which have caused so much 
trouble in the past. Furthermore, there would be less inducement to 
the country banks to keep their notes out to be used for such deposits, 
assuming the asset currency plan to be in operation. There would 
be in his opinion considerably less unwholesome expansion of credits and 
hence less danger of troublesome reactions. These points are well 
worthy of study and fair discussion. 
Other Features his paper must be considered in connection 
ot the San. with Prof. Sprague’s previous one discussed by 
us several months ago. Therein was included 
a proposition that national banks be permitted to establish savings 
dep irtments and to use savings deposits in loans on mortgages, etc. 
As such deposits would not be payable on demand, the sum of the ag- 
gregate deposits subject to call would be reduced; thereon country 
banks should be required to hold 10 per cent. reserves zz cash, and 
all reserve banks to be compelled to hold 25 per cent, of their depos- 
its 72 cash; but banks were to be permitted to fall below their reserves 
upon payment of a fine, so as to enable extension of loans in case of 
emergencies. He also recommends that in the event of issuing clear- 
ing house loan certificates, the banks should be required to pool their 
reserves in order to avoid the need of suspending cash payments when 
acrisis is on. This, it will be recalled, was one of the points dis- 
cussed in the book of Prof. Sprague’s on Crises, which the JournaL 


noticed last month. 
—_—— 


There has appeared in the newspapers another of 
Half Cent. the periodical arguments in favor of a change in 
the coinage system that shall give us the benefit of 

ahalf cent. This time the advocate of the change suggests a 2% 
cent. piece. We wish to record our protest against the provision of 
such a coin; all the benefits derivable from the use of such a piece 
are equally attainable by re-instating the half cent. which we had 


Reinstate the 
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from 1792 to 1857. Whatever may have been the reason for its aboli- 
tion in that year of distress has long ago ceased to be operative. It 
is entirely logical to suppose that the poorer classes would be the 
gainers through the provision of a coin that would enable them to 
make payments of half a cent; at present they usually lose the frac- 
tion. But the most direct method of giving them this relief is by 
providing the half cent. Almost all other people have at least one 
coin of an exchange value smaller than our cent; there is no good 
reason why we should not have one also. 


Better Than a he advantages of having a half cent rather than 
2% Cent Piece. the 2% cent piece are many. In the first place, 

if the principle be admitted that we should pro- 
vide for this denomination in some manner, the poor and thrifty in- 
dividual can make a purchase involving the outlay of the smallest 
unit; with a 2% cent piece this would be impossible. Many articles 
sell now at two for a cent, or four for a cent; many more would be 
so rated if we had a half cent. In course of time our minimum post- 
age would be reduced below the present rate of one cent, in which 
case such a coin as we favor would be almost necessary and certainly 
desirable. There can be no question that some newspapers would 
be reduced in price were there a coin less than acent. Nor is there 


any doubt but that such areform would beas popular and as beneficial 
as was the introduction of penny postage in Great Britain, once re- 
garded impossible, but demonstrated to have been an invaluable boon. 


The Bond Market. -/€ market for bonds has presented so many 

features of interest, that. the discussion of its 
status has become one of the favorite topics in the financial press. 
Quite recentiy there has been a general upward tendency, notvery pro- 
nounced indeed, but yet perceptible. Some years have passed since 
the market has been what may be called ‘‘ fairly good,” and bond deal- 
ers seize upon even the slightest indication of an improvement as an 
encouraging incident. It is to be hoped that their anticipations may 
not be entirely unfounded. Yet the competitive influence of the share 
market continues very active; and this has obviously been the chief 
reason for the depressed condition of the bond market. The supply 
of capital has been in so large a measure diverted to shares, that bonds 
have not received the usual attention; the interest return has not 
been as attractive,even though in general that on bonds may be consid- 
ered much more certain than the return from shares. There appears 
to be an expected rate of 5 per cent. on the investment to satisfy 
the prospective bond purchasers, which of course is rather high; yet 
many very good issues have been selling at a price which would yield 





EDITORIAL. 757 


that rate. Nevertheless there appears to be reason for the opinion 


that a turn is at hand. 
nm 


BANKING LAW. 


Tee Meow In a decision of the United States Circuit 

Private Bankers’ Law. Court for the Southern District of New 

York, made on the 30th of August, 1910, 

it was held that the new lawregulating private bankersin New York, 
which became effective September 1, was constitutional and valid. 

The statute provides that, with certain exceptions, no individual 
or partnership shall hereafter engage directly or indirectly in the 
business of receiving deposits of money for safe keeping, or for the 
purpose of transmission to another, or for any other purpose in cities 
of the first class, without having first obtained from the state Comp 
troller a license therefor. The license cannot be issued until the 
applicant has deposited with the Comptroller $10,000 in cash, or 
its equivalent, and filed a surety company bond in some amount be- 
tween $10,000 and $50,000, to be fixed by the Comptroller. Even 
after these conditions have been complied with the issuance of the 
license lies in the discretion of the Comptroller. 

The exceptions referred to, in which cases the act does not apply, 
are hotel-keepers, express and telegraph companies, and those engaged 
in the banking business, who show that the average amount of depos- 
its received for transmission or deposit, for the fiscal year preceding 
the filing of the affidavit required by the statute, is $500. One may 
also place himself beyond the application of the statute by filing a 
bond, in a city of 1,000,000 inhabitants (which includes New York 
City only), of $100,000, and in other cities a bond of $50,000. 

A bill was brought by Attorney Charles Dushkind, representing 
Morris Engel, of banking firm of Engel & Eckert, to restrain the en- 
forcement of the provisions of this act, naming as defendants Edward 
O'Malley, Attorney-General of the State of New York; Charles Whit- 
man, District Attorney of New York County; Frank Moss, Acting 
District Attorney, and Clark Williams, State Comptroller. 

Mr. Dushkind ably presented the case in favor of his client, claim- 
ing that the statute violated the Fourteenth Amendment in depriv- 
ing the complainant of his property without due process of law. He 
made the further claim that the act was discriminatory and an attempt 
on the part of the legislature to regulate interstate commerce. 

Judge Lacombe, after stating that the time allowed for determining 
the questions presented was too short to permit a prolonged consid- 
eration, the case having been argued on August 24th and a decision 
being desired on or before August 31st, wrote the following opinion 
denying the injunction sought: 

‘*1. The objection that the statute requires five years’ residence 
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in the United States is one which cannot be availed of by either of 
these complainants, both of whom have been residents for a much 
longer time. 

**2. As tothe contention that the statute confides the issuing of 
a license to the arbitrary discretion of the Comptroller it is sufficient 
to say that its terms may be construed either way; that is as giving 
such officer the power capriciously to refuse a license or as giving him 
the power to refuse only in the honest exercise of a reasonable dis- 
cretion. Inthe absence of a decision by the State court of last resort 
construing the language of the statute it must be assumed that the 
latter is the correct interpretation, because otherwise the Act would 
be unconstitutional and it must be assumed that the Legislature in- 
tended to keep its enactments within the limits fixed by the Consti- 
tution. 

‘*3. Iam not persuaded that there is anything unreasonable in the 
classification based, not upon the volume of business done, but on the 
amount of individualtransactions; there may be good reason for provid- 
ing special (and) greater safe-guards for these small depositors who 
presumably are without sufficient means to safe-guard themselves. 

‘*4. Tam not satisfied that the business regulated by the Act is in- 
terstate commerce. 

‘‘The motions are denied and demurrers sustained and the bills 
dismissed with costs.” 

3 


a When a receipt is issued for goods received 
Warehouse Receipts {°F storage, or other purpose, the receipt 
and the Like. should be taken up when the property is de- 
livered back to the person entitled to receive 
it. This is especially true where the receipt states that the goods 
will be delivered only upon presentation of the receipt. To fail to 
take up such a receipt is a violation of good sense and sound business 
principles. For a neglect of this character is liable to prove costly to 
the bailee. And if, on some technical ground, he escapes liability, 
the surrender of the property without insisting upon having the re- 
ceipt may throw a severe loss upon some innocent party who has parted 
with money on the strength of the receipt in the meantime. 

In the case of Stamford Compress Co. v. Farmers & Merchants’ 
National Bank, a decision of the Court of Civil Appeals of Texas, 
printed in this number, there was no excuse for a neglect of this kind 
on the part of the compress company. The compress company is- 
sued a cotton ticket, which contained a statement that the ticket must 
be returned upon the delivery of the cotton, and that the ticket was 
not negotiable. The bailor came back with a likely story to the effect 
that the ticket was with his papers in a bank. He couldn't get im- 
mediate access to his papers and he had to have the cotton right away. 
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He got the cotton upon his promise to bring the ticket around as soon 
as he could get it. The ticket was in a bank, just as the bailor had 
said, but it had been assigned to the bank for value. The compress 
company attempted to defend on the ground that it had received no 
notice of the assignment. ‘‘ We cannot sustain the contention,” said 
the court, ‘‘that the apellant compress company is not liable under 
these circumstances. Itis undoubtedly true that such a receipt, even 
in the absence of the stipulationagainst the negotiablity, is not a nego- 
tiable instrument according to the law merchant, but such receipt 
containing, as this one does, the usual stipulation that the commodity 
will be delivered only on the return of the receipt partakes more of 
the nature of a contract than a mere receipt. ‘The stipulation last 
referred t» is tantamount to an agreement on the part of the appellant 
to become bailee for any and all persons to whom the receipt may be 
properly transferred or assigned.” 

Some states have statutes, devised to meet just such conditions as 
are presented here. There is one in New York which provides that 
any person carrying on the business of ‘‘ warehouseman, wharfinger, 
or other depository of property,” who delivers to another any mer- 
chandise for which a bill of lading or receipt hasbeen issued, unless such 
paper is plainly marked ‘‘ not negotiable” or unless the bill of lading 
is surrendered at the time of delivery, is punishable by imprisonment 
not exceeding one year, or by a fine of not exceeding one thousand 
dollars or by both. A case involving this penal provision was recently 
before the New York Appellate Division. The plaintiff had loaned 
$5,500 on a promissory note,taking an automobile chassis as security. 
With the plaintiff's consent the borrower delivered the chassis to the 
defendant, for the purpose of having a body put onit. The borrower 
took a receipt, which he delivered to the plaintiff, and which provided 
that the chassis would be delivered ‘‘only on return of this receipt 
properlyindorsed.” The plaintiff, relying on the receipt,extended the 
timeoftheloan. But the defendant had already delivered the chassis, 
with the body thereon, to the borrower. It was held that the defend- 
ant was not liable under the statute four the reason that he was nota 
warehouseman, or wharfinger, or depository within the meaning of 
the statute. Heaccepted the chassis, not for storage, but for repairs. 
The fact that he stored other machines for hire wasimmaterial. This 
is one of the cases where the neglect of the person issuing the receipt 
threw a loss upon an innocent third party, who had acted with all due 
caution and prudence. Incidentally he brought upon himself the 
burden of defending a suit for damages. 

This practice, that of issuing receipts with no intention of living 
up to the stipulations therein contained, seems to be common. In 
view of the fact that the innocent purchaser of such a receipt is not 
protected in all jurisdictions, it behooves banks, and other persons 
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parting with money on them as security, to fully investigate the prem- 
ises and to give notice to the party issuing the receipt. 


By the statutes of many states notes given 
for a patent right must have the words 
‘‘given for a patent right” written thereon. An action on certain 
notes, brought in the state of Pennsylvania (see the case of Showell 
v. Barr on page 804, infra) was defended on the ground that the notes 
were given for a patent right, and did not have the required formuia 
written uponthem. It appeared that they were ‘‘ given in payment 
for the stock of a corporation to which Harry F. Hall, the payee, had 
assigned certain patents.” We take it that this means that Harry F. 
Hall had assigned patents to a corporation and received compensation 
therefor in the form of shares of stock in the company; and that, for 
reasons of his own, Harry F. Hall decided to sell his stock and dispose 
of all ora part of it in exchange for the notes in question, The argu- 
ment of the defense would then be that, inasmuch as the corporation 
was engaged in exploiting the patents, its capital stock would consti- 
tute a form of patent rights, and that notes given for such stock would 
be incomplete without the statutory inscription. 

The court wasted no words in announcing that the defense was 
without merit. The shares of stock of any corporation do not partake 
of the nature of the business in which the corporation is engaged. 
In this instance the shares would not be patent rights, because of the 
fact that the business of the company related closely to patents, any 
more than shares of stock in a realty corporation are real estate. 


Patent Right Notes. 


——— 


Seeeses ter Except ina very few states, the holder of a check 
Failure of Bank has no cause of action against the bank on which 
to Honor Check. it is drawn, if the bank refuses to honor the 

check, even though the bank holds funds of the 
drawer which could be applied to the payment of the check. Occa- 
sionally, through an error of bookkeeping, a bank refuses to honor a 
check drawn by one of its depositors, and the question arises as to 
whether the drawer has any cause of action against the bank. This 
is the question that came up in the recent case of Third National Bank 
of St. Louis v. Ober, and was answered by the United States Circuit 
Court of Appeals. The opinion of the court is presented on a subse- 
quent page. 

The plaintiff had drawn a check for $50 on the defendant bank in 
which he kept his account. Believing in good faith that the plaintiff 
did not have that amount of money in the bank, the check was not paid. 
The plaintiff brought suit and the trial judge instructed the jury that 
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they should find for the plaintiff and award him damages, not excessive 
damages, but such damages as, under the circumstances of the case, 
they should feel that he was entitled to. It is hard to conceive how 
the bank’s error could have damaged the plaintiff to the extent of 
$500; yet that was the amount of the verdict. The bank appealed 
and obtained a reversal and a newtrial. The plaintiff was entitled 
to damages, the appellate court held, but only nominal damages. The 
rule as expressed in the opinion is this: If a depositor is a merchant 
or trader it will be presumed, without further proof, that substantial 
damages have been sustained, where the bank wrongfully refuses to 
pay hischeck. ‘‘ This rule,” said the court, ‘‘ proceeds upon the fact, 
commonly recognized, that the credit of a person engaged in such a 
calling is essential to the prosperity of his business, and the dishonor- 
ing of his checks is plainly calculated to impair it and to inflict a most 
serious injury.” On the other hand, if the depositor is not a mer- 
chant or trader, there is no such presumption of substantial injury, 
and his recovery should be a nominal one, unless he pleads and proves 
some special injury. 

In this instance the plaintiff was not a trader or merchant, and for 
that reason he was held down to nominal damages. 


SS 


In general the law may be said to favor the 
sender of a notice of protest. It favors him 
to the extent that, if a notice is duly addressed and deposited in the 
post office, the sender is deemed to have given due notice. The pro- 
vision is just, for otherwise the recipient of such a notice might swear 
that he never received it, confident that his word could not be con- 
tradicted. In this issue is a decision of the New York Supreme Court, 
the case of Noonan & Price v. Ekwanok Realty Company, where it 
was held that the notice was never sent, and the evidence clearly sup- 
ported the holding. It was shown that the name of the indorser, to 
whom it was claimed a notice had been sent, was written in certificate 
in ink of a different color from that in which the other names were 
written. And, upon cross examination, the notary admitted that the 
name had been inserted in the certificate three days before the trial, 
which was long after the note had been protested. 

Had the name of the indorser been properly filled at the time the 
certificate was made out, the indorser’s declaration that the notice 
was never received would have availed him nothing. It happened, 
fortunately for the indorser, that evidence of the failure to send the 
notice was available. 


Notice of Protest. 


A workman, engaged on the plumbing 
work of a house, informed his employer 
that he needed $70 with which to purchase materials to complete the 


Holder In Due Course. 
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work. The employer thereupon made out a check for $70, payable to 
a dealer, suggested by the workman, and a stranger to the employer. 
The workman delivered the check to the dealer, but instead of using 
it to purchase the materials for which it was intended, he directed the 
dealer to credit part of it on his account and to give him the balance 
in cash. Then he proceeded to have the materials, which he had 
been sent to purchase, delivered at the house of his employer on credit. 

When the dealer subsequently filed a material man’s lien on the 
employer's house, claiming that the materials last delivered had not 
been paid for, the question arose as to whether the dealer was a 
holder in due course of the check. He could not be such a holder 
unless he was without notice of facts which would impeach its validity. 
Notice in this connection may be either actual or constructive, con- 
structive notice being knowledge to be derived from the face of the 
instrument. It was held that the dealer could not be regarded as a 
holder in due course. 

The following is quoted from the opinion, substituting the desig- 
nations which we have used to indicate the different parties: ‘We 
think it too much to say that the circumstances were of such a nature 
as to warrant the belief that the property in the check was the prop- 
erty of the workman. The check itself contained a distinct warning 
to the contrary. It was made payable to the dealer, a stranger to 
the employer, and not to the workman, and it is not reasonable to 
suppose that the workman would have accepted payment of an obli- 
gation due himself in a form which he could not use without the con- 
sent and co-operation of a third person. The workman, moreover, 
as the dealer well knew, was without credit with his employer, or 
elsewhere, and the fact that a person is not to be trusted financially 
is some evidence, at least, that his purported statements of facts are 
not to be believed when they run contrary to ordinary business deal- 
ings. 

3 


oe In a number of jurisdictions, among them New 
Demand Note. York, there has been doubt as to whether a note 
payable on demand draws interest from the date 
of delivery or from the date of demand. It is now definitely settled 
in New York, for the time being, at least, that a demand note does 
not draw interest until after demand. This definite settlement of 
the question was made by the Appellate Division of the Supreme 
Court in the recent case of Van Vliet v. Kanter, reversing a decision 
of the Appellate Term, which is printed in the January, 1910, num- 
ber of the Bankinc Law Journat at page 53. 





THE BILL OF LADING QUESTION. 


THE VALIDATION PLAN ADOPTED. 


O be prepared to meet the needs of this year’s cotton movement, it 
was regarded imperative by the American Bankers’ Association 
officials to devise a method by which bills of lading for export cot- 
ton be made acceptable to those engaged in handling the exchange 

operations connected therewith. Accordingly the subject was referred 
to a sub-committee of the bankers consisting of Mr. Frew of the Corn 
Exchange Bank,New York, Mr.Wetmore of the First National Bank ,Chic- 
ago and Mr. Lewis of the National Bank of Commerce, St Louis, to which 
were joined Mr. Talbert of the National City Bank of New Yorkand Mr. 
Kent of the Bankers’ Trust Co. A meeting was arranged with 54 rep- 
resentatives of railroad companies operating in the Southern States. 

An agreement was reached, to which 39 of the railroad officials, rep- 
resenting South Eastern roads gave their adhesion at once; 15 repre- 
senting South Western roads accepted the provisions later. 

The agreement provides for the certification of the genuineness of the 
signatures of the agents to all “’ order notify bills of lading for cotton 
export,’’ by competent officials of the railway companies, and a system 
of control that will enable the companies to maintain a check upon all 
transactions. : 

This action, taken on July 19th does not completely meet the require- 
ments fixed by the London bankers’ committee two days later (July 21), 
sin2e the latter appear to callfor a bank guarantee of the bills of lading; 
but in the circumstances the device affords such an improvement upon 
the system heretofore prevailing, that it is more than likely that the 
foreign bankers will waive their point in order that a modus vivendi shall 
be established. For it isclear that otherwise cotton will cost foreign users 
a little more; it might have to be paid for in cash. 


In view of the exigency the device adopted is a practical one and may 


be regarded as the best obtainable under the conditions prevailing; while 
many were and are hoping for a more far-reaching method of remedying 
the apparent defect, all the bankers interested in the cotton movement 
should be satisfied that a step forward has been made; experience will 
soon develop wherein the device may be improved upon, and time for 
discussion will be available. Something had to be done at once to be 
prepared for the fall movement, and considering the shortness of time 
and the many interests involved, the result of the efforts must not only 
be looked upon as commendable, but the plan presented should be given 
a fair trial. 

It is to be noted that the device does not prevent the giving of bank 
guarantees, as asked by the London bankers. Also that it definitely 
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fixes the responsibility of the railway companies whose bills of lading 
are handled; and the very fact that control is established will serve to 
prevent frauds. 

In detail the device contemplates the attachment, to each bill of the 
character described, of a certificate, binding on the railway company, 
that the signer of the bill is fully authorized and that the signature is 
genuine; the certificate also gives the number and date of the bill, the 
place of its issue and the quantity and marks of the cotton covered by it, 
thus fully identifying the document. 

The certificates are to be on protective paper, serially numbered, 
in books, containing duplicates and stubs; the duplicates are to be trans- 
mitted to the accounting department of the railway company witha copy 
of the bill, thus establishing control over the use of the instruments. 

The bill will contain the number of the validation certificate, and 
where the latter is attached, a stamp will be impressed on both so as to 
make tampering therewith apparent. 

Only original bills are to be issued; copies that may be required will 
be marked as such, and not as duplicates,ete. Original bills are to be made 
out in pen and ink and they, as well as the agents’ copies, are to be signed 
by the shipper or his representative. There must be no erasures or other 
changes therein; the bills are to be serially numbered by stations and 
control thus kept upon their use. 

Finally copies of the bills are to be sent to the agent of the water 
carrier at the port of export. 

Thus the circle of accountability is completed ahd there would seem 
to be no possible evasion of responsibility. 

It is worth noting that the instructions contain a paragraph that 
agents must not sign bills until the cotton is in possession of the railway 
company; but “ loading certificates’’ of bonded compress or warehouse 
companies (which guarantee the carrier) may be accepted by the agents 
as evidence of possession. 

From the point of view of absolute accountability, the fact that the 
validation certificate is to be affixed to the bill by the agent who signs 
the bill presents a defect; it is obvious, however, that this is unavoidable, 
since bills could not be detained long enough to send them to the certi- 
fying officials at their offices. The defect is in large part covered by 
the system of control over the stationery, which is as full as that over 
passage tickets. It constitutes no weakness with respect to the liability 
of the railway company. 

The device is worthy of careful study with a view toits development 
in use, after the experience with export cotton shipments has been had. 
The action of the transportation officials in assisting its elaboration and 
accepting it for their companies, is evidence of a dona fide desire on 
their part to aid in meeting the needs of the hour, which should not be 
overlooked or underestimated. 

No reply has as yet been received from the foreign bankers as to 
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their view of the sufficiency of the validation plan; but cotton exporters 
are endeavoring to have their foreign correspondents use their influence 
to obtain approval thereof. 

Meanwhile the American Express Company has intimated that it is 
prepared to guarantee cotton bills,of which it handles a substantial amount 
annually. 

Obviously if foreigners insist upon guarantees, the business of hand- 
ling this exchange may be taken away from national banks, since they 
cannot furnish guarantees; nor can state banks generally do so; and trust 
companies, fidelity guarantee companies, express companies and private 
bankers would reap an advantage. 

The London Statist appears to regard it certain that the guarantees 
will be required and hopes that the banks here will see to it that they 
are provided, suggesting that it is ‘" highly important tothe United States 
that it should be able to dispose of its cotton readily to Europe.’’ On the 
other hand it would seem equally important to certain parts of Europe, 
and pre-eminently certain parts of Great Britain, that they shall readily 
obtain the cotton. If the blocking of the movement of the fibre shall be 
due to unreasonableness on the part of the London bankers, perhaps 
Paris and Berlin may see a way to benefit therefrom; their bankers are 
not bound by the London dictum, and they know how to handle cotton 
bills as well as their British confreres, 


Ss 


FROM AN ENGLISH STANDPOINT. 


According to the London S/a/zs¢ the situation in the United States 
is somewhat similar to that in Great Britain. There the savings are 
also of vast extent; in fact the accumulation of capital by the Ameri- 
can people is in the neighborhood of £1.000,000,000 a year. In their 
case the demand for capital for all kinds of enterprises greatly exceed- 
ed the country’s savings and it was necessary to call a halt in a more 
peremptory manner than was required in this country. There the 
new savings have been largely invested in houses and buildings which 
are still in course of erection, and a great deal of money will be need- 
ed to complete the work that had been commenced. 

But there can be no doubt that the savings ofthe American people 
will easily take care of the works that have been commenced and that 
early in the new year the supply of capital will once again become 
relatively abundant and that it will then be possible to make large new 
issues of capital. Having regard to the halt inthe issues of new se- 
curities and to the abnormal depression in the prices of old stocks 
the present moment is unusually favorable for investors to purchase 
securities of all descriptions more especially those of English and 
American railways, where the returns are high, having regard both 
to the dividends paid and to the security afforded. 





ORGANIZING UNDER THE EMERGENCY CUR- 
RENCY LAW. 


BY MAURICE L. MUHLEMAN, 


Author of ** Banking Systems of the World,” etc. 


HE action taken by secretary MacVeagh to induce national banks in 
the principal cities to organize associations to avail themselves of 
the right to issue emergency currency under the Aldrich-Vreeland 
law, was a highly commendable, precautionary step. The subject is 

of such importance that a detailed account of the procedure appears de- 
sirable, in view of the delay in action heretofore. 

The law provides that not less than ten banks located in contiguous 
territory, each having a surplus of at least 20 per cent. of their capital, 
and all having a total of at least $5,000,000 capital and surplus, may 
form themselves into corporate bodies to be known as ‘National Currency 
Associations,’’ by organizing under resolutions of their boards of direct- 
ors and filing certificates with the Secretary of the Treasury, subject to 
his approval. 

But every national bank within the territory so organized, eligible 
under the law,must be admitted to membership if it wishes to be; and no 
provision is made in the law for the withdrawal from membership. This 
latter feature as then construed by the Treasury, operated to delay or- 
ganizations in 1908, since there was an objection on the part of many 
banks to being tied up indefinitely with the liabilities involved. 

As corporations the Associations have a definite status, may adopt 
by-laws and seals; and the affairs are to be conducted by a board of 
directors composed of one representative from each bank; the directors 
choose a president, vice-president, secretary,treasurer and executive com- 
mittee of five or more directors. It will be noted that each bank, even 
the smallest, has a director, hence an equal voice in the management 
with the largest bank. 

In order that a bank member of the Association may avail itself of 
the right to issue the additional currency, it must have bond-secured 
notes out at least to the amount of 40 per cent. of its capital stock. The 
additional notes are then issued to the bank through the Association, 
upon the deposit with the Association in trust for the United States, of 


securities or commercial paper; the issues being limited however to 75 
per cent. of the cash value of the securities except on approved state and 
muncipal bonds, when the ratio is 90 per cent.; and no more notes can 
be issued to a bank on commercial paper than 30 per cent. of its capital 
and surplus. The assets of all the banks are pledged to protect the 
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United States for all the notes issued to their respective associations; and 
the notes are taxed at 5 per cent. for the first month, and 1 per cent. more 
for each additional month that they are out, until the tax reaches 10 per 
cent. at which rate the notes are taxed if kept out six months or more. 

Applications to have notes issued go tothe Treasury and the Secretary 
is the one to determine that conditions are such as to warrant the same; 
that there is actually an emergency. 

The additional notes thus issued may be withdrawn by the banks that 
issued them at any time by the deposit of lawful money or national bank 
notes with the Treasurer of the United States; whereupon a proportionate 
amount of the securities, etc., must be surrendered to the banks so with- 
drawing. Thus the banks may, by providing for the retirement of notes, 
limit their obligations; and when all notes are thus provided for, there 
should be no objection to the withdrawal of any of the bank-members of 
the Association. 

Secretary MacVeagh has apparently construed the law in this man- 
ner, although the verbiage of the by-law of the New York Association 
reads that withdrawal may be permitted if at the time ‘‘ there shall be 
no unredeemed additional circulating notes issued to’’ the Association. 
The term “‘ unredeemed’’ ordinarily would be held to imply the actual 
redemption of the specific notes which were issued to the banks in the 
Association; in fact some of these notes may never be redeemed in this 
technical sense; they may be lost or destroyed; clearly the rule should 
be that the notes are either redeemed or the redemption fully provided 
for by the deposit of other money. 

Incidentally it should be noted that the law provides for the holding of 
these lawful money deposits with the Treasurer as a special fund, instead 
of their being applied to the use of the Treasury as is the case with other 
deposits for the retirement of circulation since the act of July 14, 1890; 
thus there is no inflation permitted by means of this method of handling 
this business. 

The banks to which notes are issued must maintain in the Treasury 
a redemption fund for the same, equal to five per cent. of the amount is- 
sued. By misapprehension of the purpose of the law the ratio of this fund 
was held to be fixed at 10 per cent; but this has been reversed after a 
more careful study of the law. 

Turning now to the practical question, it will be found that whereas 
the national banks that are members of the clearing house in New York 
City, have a capital of $114,400,000, of which 40 per cent. (the required 
minimum of circulation that must be shown) is $45,760,000, the amount 
of their circulation was about $48,500,000; but some of the banks had 
nearly the full amount of notes out, so that quite a number were below 
the 40 per cent. minimum; about ten of them would have to increase 
their present circulation by about $10,000,000. In Philadelphia the ag- 
gregate sum is nearly 75 per cent. of the capital, and only four banks are 
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short of the 40 per cent. In Boston the aggregate is less than 34 per 


cent. and only six out of the seventeen banks have 40 per cent. of their 
capital in notes out. A somewhat similar condition prevails in some of 
the other larger cities. 

Hence there is likely to be a considerable issue of bond-secured notes 
required, before city banks generally may avail themselves of the right 
to issue emergency currency. 

The New York City Association is to embrace all the national banks 
in what is known as Greater New York and those of Long Island: em- 
bracing the city proper, Brooklyn, Staten Island (known as Richmond 
borough), the boroughs of the Bronx and Queens. There are 65 na- 
tional banks in this district, of which 31 in the city proper are members 
of the clearing house; of the latter 27, including all the large banks, 
joined in forming the association. Only the banks in the city proper 
are central reserve banks. 

The by-laws are brief and to the point. The application for mem- 
bership must be accompanied by a certified copy of a resolution of the 
directors, and referred to a committee on membership; the report of this 
committee upon the application must then be approved by the directors 
of the Association and by the Secretary of the Treasury. 

Withdrawal is also subject to the approval of the Secretary of the 
Treasury and of the executive committee ot the Association; conditioned, 
finally, upon their being no note obligation outstanding, as already 
stated. 

Each member bank must designate, by resolution of its board duly 
certified and filed, its president or a vice-president to act as its represen- 
tative in the board of directors or managers of the Association, in which 
no member shall have more than one representative at any one time. It 
will be observed that the board and the Association are identical. 

There is to be an annual meeting of the Association in June of each 
year, when officers and the committees are to be chosen; special meet- 
ings may be called by the executive committee, by the president or by 
a vice-president, and shall be called by these officers or the secretary at 
the request of five members of the Association. A majority of the mem- 
bers must be in attendance at a meeting to constitute a quorum. 

The expenses of the Association are to be met by assessments upon 
the members, to be made by the executive committee, each member to 
pay such proportion thereof as its capital and surplus bears to the total 
capital and surplus of the entire membership. 

The executive committee is to consist of seven members, inclusive of 
the president and vice-president of the Association; thus five are ap- 
pointed by the board from its members. The committee is to have all 
the powers of the board when it is not in session, except the making or 
amending of by-laws and election of officers. 

It is the executive committee that must pass upon the securities and 
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commercial paper offered as a basis for the issue of additional notes and 
provide for the safe-keeping thereof. 

The committee on membership is to consist of five members of the 
board and the secretary of the Association, ex officto. A committee on 
nominations also of five members, is to recommend annually the names 
of members of the body for election to the offices of president, vice- 
president, secretary and treasurer, and membership upon the two other 
committees. 

The officers are chosen for one year, and are to perform the duties 
usually pertaining to the respective positions, subject to the supervision 
and direction of the board and of the executive committee. 

The by laws may be amended by the board at any regular or special 
meeting, but written notice thereof must be given each member at least 
one week before the meeting, and the matter is obviously subject to the 
approval of the Secretary of the Treasury, since the original by-laws 
must be so approved. 

To show that the New York Association is entirely representative it 
need only be added that the following officers and executive committee 
were chosen: 

President, A. Barton Hepburn, Chase National Bank. 
Vice-President, Frank A. Vanderlip, National City Bank. 
Treasurer, Alexander Gilbert, Market & Fulton National Bank. 

Executive Committee Members: 

William H. Porter, Chemical National Bank. 
Valentine P. Snyder, National Bank of Commerce. 
Francis L. Hine, First National Bank. 

Richard Delafield, National Park Bank. 

William Woodward, Hanover National Bank. 

It is certain that the example of New York will be followed quite gen- 
erally in the centers; so that the machinery will be ready to be put in 
operation at any time when, in the opinion of the banks and the Secre- 
tary of the Treasury, the conditions warrant or make it desirable. 

There appears to be no question that the provisions of the act will serve 
in an emergency, since the need for currency is the element which makes 
the trouble ina crisis. But it is also believed, with some ground there- 
for, that the very fact that banks are prepared to act under the law will 


serve to obviate the necessity for action. This is the hope expressed by 


Secretary MacVeagh, and his service to the business interests in bring- 
ing about the present situation should receive full appreciation. 

It will be recalled that the law also provides that individual banks 
may obtain such currency upon the deposit with the Treasury of approv- 
ed bonds; but it was felt that the influence of organized associations of 
banks would be much more potent, and the utility of the law hence muck 
greater. 


Without passing critical judgment upon the law, or discussing its 
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practicability compared with such a law as we might have, the Secretary 
makes the best use of what he has at hand to avert, if he can thereby 


do so, financial troubles. It is the sole resource available to him and he 
would have been held derelict in the performance of his duty had he 
omitted to avail himself of the provisions of the law, and trouble followed. 

It has been regarded proper to find fault: with the Secretary because 
the fault-finders are irreconcilably dissatisfied with the law; probably 
these critics would be the first to say, after a panic, that the Secretary 
failed to carry out the law on the statute books, and hold him responsi- 
ble. One of them, at all events, treats the subject in a manner that fully 
warrants such a conclusion. 

The law is in effect an extension of the clearing-house loan certificate 
principle to general business; it provides that instead of having only 
large certificates issued on the assets of banks, usable only by banks,— 
or the issue of smaller certificates or checkswhich have no legal sanction, 
the people shall have acceptable legal currency for their day by day needs 
when a stringency occurs. 

In such cases of crisis in most other countries, the banks use their as- 
sets to provide the people with currency, not, in general, any more strong- 
ly protected than would be these emergency notes; and the danger of in- 
flation is not more fully guarded against. 

One commentator who sees a certain inflation inevitable, almost in 
the same breath regards the emergency currency too costly because of 
the tax; yet the tax is exactly the means, and proably the only means, by 
which inflation can be prevented. If the rate were made materially 
lower the use of the emergency currency would be prolonged beyond the 
period of real need. 

The same writer fal!s into the error of assuming that the notes could 
not be quickly retired because of the limitation on the reduction of bond- 
secured notes by lawful money deposits to $9,000,000 monthly; this lim- 
itation does not apply to the emergency notes, which may be retired just 
as rapidly as the banks find it desirable and profitable. If the full $500,- 
000,000 were issued in one month, the full amount could be retired in 
the next month, so faras the law goes. 

It does not follow that one must commend the Aldrich-Vreeland law 
as a currency reform measure because use may be made thereof; it is en- 
tirely consistent to object to it strenuously in principle and yet utilize it 
as a means of averting a crisis. We should unquestionably have some- 
thing better and more effective in the way of remedy for the evils of our 
monetary system; but it would be very short-sighted to prefer to take 
the risk of disaster rather than take advantage of the safe-guards that 
may be available in the law as it stands, as we have no other. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 
CITING RECENT AND IMPORTANT DECISIONS 
(These articles were commenced in the July, 1909, issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


ll. FORM AND INTERPRETATION (Continued). 
EFFECT OF FORGED SIGNATURE OR INDORSEMENT. 


NECTION 42 (New York Act) is far reaching in its effect, for it 
S often results in throwing a loss upon a bank which has acted en- 
tirely in good faith and without negligence, or upon some other 
equally innocent party. It is to the effect that ‘‘where a signature is 
forged or made without authority of the person whose signature it 
purports to be, it is wholly inoperative and no right to retain the in- 


strument, or to give a discharge therefor, or to enforce payment 
thereof against any party thereto, can be acquired through or under 
such signature, unless the party, against whom it is sought to enforce 
such right, is precluded from setting up the forgery or want of au- 
thority.” 

Under this section it was held in Warren v. Smith, Utah, 100 Pac. 
1069, that where a check payable to the plaintiff had been stolen from 
him while he slept, indorsed with his name and negotiated, he could 
recover from a bona fide purchaser of the check. 

Pettyjohn v. National Exchange Bank, 101 Va. 111, 43 S. E. Rep. 
203, came up under this section of the Negotiable Instruments Law. 
One of the members of a firm, consisting of three partners, drew 
notes in the firm name, payable to the order of another member, with- 
out the knowledge or consent of the payee member. The payee’s 
name was indorsed thereon, also without his knowledge and the notes 
were discounted by the plaintiff bank, and the proceeds passed to the 
credit of the firm. The firm had been dissolved by the withdrawal 
of the payee, but the bank had no notice of the dissolution. The bank 
brought action against the three partners and against the payee indi- 
vidually. The notes were payable to one member individually and 
his indorsement was necessary to infuse vitality into the instruments 
and to impose individual liability upon him. For, while each member 
of a trading partnership has, as a general rule, implied authority to 
bind his associates by signing the firm name, he has no authority, 
by virtue of the partnership relation alone, to bind a copartner by 
signing his individual name to partnership paper. In other words, 
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the agency of a partner to sign for the partnership is generally restric- 
ted to signing in the established partnership name. The signature 
of the payee was, therefore, a forgery and, under section 42 the pay- 
ee could not be held liable unless he was ‘* precluded from setting 
up the forgery or want of authority.” 

As a general rule the doctrine of estoppel is not applicable except 
in cases where the person against whom it is invoked has, by his rep- 
resentations or conduct, misled another to his injury, so that it would 
be a fraud to allow the true state of facts to be proved. In this in- 
stance the payee was ignorant of the existence of the notes and forged 
indorsement, and, of course, did nething to lead the bank to believe 
his signature to be genuine. For these reasons, it could not be said 
that he had misled the bank, or had been guilty of the omission of 
any duty in respect to it, that ought to estop him from setting up the 
forgery under the statute. 

‘*It would indeed be a curious result,” said the court, ‘‘if one 
whose signature has been forged to the indorsement of a note payable 
to himself or order, of the existence of which he had no knowledge, 
could be made binding upon him upon being negotiated by the forg- 
er, likewise without his knowledge, albeit they may happen to be 
members of the same firm. The rule adverted to, that a partner by 
virtue of the partnership relation, has no authority to bind a copart- 
ner by signing his individual name, would be of little value, if, by 
taking one other unauthorized and wrongful step,—namely, negoti- 
ating the paper,—he could estop his partner from setting up the for- 
gery." 

An instance of a defendant being estopped from setting up the 
detense of forgery is found in the case of Gallo v. Brooklyn Savings 
Bank, decided by the Appellate Division of the New York Supreme 
Court, and published in the March, 1909, number of the Banxinc Law 
JourRNAL at page 208 tappeared that an impostor, upon presenting 
a depositor’s pass book to the defendant bank, obtained a check in- 
dorsed to the order of the depositor, although he did not correspond 
with the description of the depositor on file in the bank and did not 
answer the test questions. He got the plaintiff to cash the check 
upon identifying himself asthe depositor. It was held that the bank 
must take one of two positions. ‘‘Either it intended to make the 
check payable to the person to whom it delivered it, or it knowingly 
put in his hand an instrument to defraudinnocent third parties, and 
it will not be heard in a court of justice to assert the latter.”” The 
plaintiff was allowed to recover. 

The agreed facts in A. Blum Jr.’s Sons v. Whipple, 194 Mass. 253, 
80 N. E. Rep. 501, were as follows: —The plaintiff was a corporation 
engaged inthe wholesale liquor business in New York City. Montrose 
K. Newman was a salesman in the company’s employ. He had no 
authority to indorse checks, but disregarding the limitations upon 
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his authority, he indorsed one of them, ‘‘ Montrose K. Newman for 
A. Blum Jr.’s Sons,” and persuaded the defendant to cash it. The 
defendant deposited the check to his own credit in his bank and it 
was paid by the bank on whichit was drawn. The plaintiff sued the 
defendant for conversion of the check. It was held that, as Newman 
had no authority to indorse checks payable to the plaintiff, and as he 
had never been held out by the plaintiff as having any suth authori- 
ty, the plaintiff was entitled to recover. Atthe time when the facts 
out of which this case arose transpired the Negotiable Instruments 
Law was in force in the state of Massachusetts, and although no re- 
ference is made to the statute it is clear that the check was indorsed 
‘* without the authority of the person whose signature” it purported 
to be, and that the case is covered by section 42. 

But where an agent has authority to indorse for deposit checks 
payable to his principal, his diversion to his own use of such a check 
after indorsement does not render the indorsement a forgery within 
the meaning of this section. Salen v. Bank of State of New York. 
Cassidy, the agent, was in the employ of the firm of Salen & Schroder 
the members of which were general commission merchants residing 
in Paris, France. The bank account of the firm in New York was 
carried by the Fifth Avenue Bank and Cassidy had a power of attorney 
which authorized him to ‘‘make, sign or draw checks on the Fifth 
Avenue Bank of New York, and to indorse notes, checks, drafts and 
bills of exchange for deposit in said bank for collection or for credit.” 
Cassidy received from the firm’s customers, from time to time, checks 
in payment of their accounts, and from among them he selected cer- 
tain checks aggregating $6,000. These he indorsed in the firm name, 
followed by his own name, and then he delivered them to a firm of 
brokers with whom he was speculating on margins, for credit to his 
personal account. The brokers had knowledge of the facts. They 
collected the checks through the Bank of the State of New York, 
which had no notice of anything irregular in the indorsement, and 
acted entirely in good faith. ‘The defrauded firm brought suit against 
the Bank of the State of New York claiming that the bank was guilty 
of conversion. It was held, and the holding is obviously correct, 
that Cassidy’s diversion of the checks to his own use did not con- 
stitute his indorsement of the checks a forgery, and that section 42 
did not apply. The firm was not permitted to recover. It was sug- 
gested, however, that the brokers were liable, as they had notice of 
Cassidy’s agency. 

A very recent decision under this section is that of Seaboard Na- 
tional Bank v. Bank of America, 193 N. Y. 96, decided by New York 
Court of Appeals in October, 1908. The case was referred to ina 
former article of this series upon a different point (see the February, 
1910, issue, page 130) but the facts will bear repetition. An employe, 
by forging his employer's check, obtained a New York draft payable 
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to acertain firm. He indorsed the firm’s name on the draft and de- 
posited it in his own bank for collection. The bank of deposit for- 
warded the draft toits New York correspondent, which collected from 
the drawee andremitted. Upon discovering the fraud the drawee 
made restitution to the drawer, the bank in which the employer's ac- 
count was kept, but the collecting bank refused to make good the 
amountto the drawee. The drawee sued the collecting bank claim- 
ing that the writing of the payee’s name on the back of the draft by 
theemploye wasa forgery. Nowitisclearthatif the payee’s indorse- 
ment was necessary before the drawee could pay the draft, the em- 
ploye’s act was a forgery and wholly inoperative. In defense it was 
claimed that the indorsement was not necessary for the reason that 
the draft was payable to a fictitious person and transferable by de- 
livery. The cases have held that an instrument, though payable to 
an existing person will be regarded as payable to a fictitious person, 
and transferable without indorsement, where the person writing the 
instrument intended that the party named as payee should have no 
interest whatever in the check. But, in the present case, the bank 
which drew the draft knew of the existence of the payee and believed 
that the draft would be forwarded tothe payee. Therefore, the draft 
could not be regarded as payable to a fictitious person and the indorse- 
ment of the payee was essential. The employe’s indorsement was a 
forgery and the collecting bank could not retain what it had collect- 
ed on the draft for the very excellent reason that, under section 42, 
it had no title to the instrument. 

An interesting line of cases is involved in the discussion of this 
section. With slight variations the facts are these. A. represents 
himself to be B. and in that role obtains a check from C. payable to B. 
or order. He indorses B’s name on the check and it is later paid by 
the bank on whichitisdrawn. The question arises as to whether the 
drawer or the bank on which the check is drawn should stand the loss. 
In 1899 Rhode Island adopted the Negotiable Instruments Law and 
in 1901 the case of Tolman v.American National Bank, 22 R. I. 462, 
48 Atl. Rep. 480, arose in that state. In that case one Potter repre- 
senting himself to be Haskell, went to Tolman for a loan of money, 
giving the occupation and residence of Haskell as hisown. Tolman 
made inquiry, and finding that Haskell was employed and was living 
as represented, gave Potter his check on the defendant bank payable 
to the order of Haskell. Potter indorsed Haskell’s name on the check 
and delivered it to Hines who cashed it atthe bank. In an action by 
Tolman to compel the bank to credit him with the amount of the 
check it was held that the bank must bear the loss. 

In that case the court said: ‘‘ We have referred to authorities be- 
cause the defendant’s counsel so earnestly and ably argued that the act 
did not alter the law merchant that it seemed proper to show that 
the law in this respect, outside of the act, is in a very unsatisfactory 
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state and that the actisright. Wedonot think that the act does alter 
the law as it was when, a few years ago, it seems to have switched 
off on a fallacy in some places. One of the advantages of the act is 
in settling the question. Waiving the question of forgery, about 
which the cases we have cited differ, the signature in this case is clear- 
ly one ‘made without the authority of the person whose signature it 
purports to be,’ and, therefore, it is ‘wholly inoperative.’ This be- 
ing so, the defendant cannot justify its action under it, there being 
no evidence of any conduct by the plaintiff to mislead the defendant 
and so to estop his present claim. As the case stood, the plaintiff 
had ordered the money paid to Haskell. The bank had not so paid 
it. The fact that the plaintiff had been imposed upon did not re- 
lieve the bank from its duty to see that the money was paid accord- 
ing to order.” 

Another similar case is that of Heim v. Neubert, Wash., 94 Pac. 
Rep. 104. It there appeared that a person, representing himself to 
be James Crosson, attempted to negotiate a draft for $500, apparently 
drawn to his order, with the plaintiffs, bankers. The plaintiffs re- 
fused to take the draftand the defendants, customers of the plaintiffs, 
after being warned of the liability they were incurring, purchased 
the draft and left it with the plaintiffs for collection. The draft was 
paid and the defendants were notified. They had already paid Crosson 
$125, and, upon receipt of the news that the draft had been paid, they 
sent Crosson a draft for the balance. It developed that Crosson was 
not the Crosson named in the $500 draft, and the plaintiffs brought 
suit to recover that amount. It was held that they could recover. 
Said the court: ‘* Both the bank here and Neubert & Cooper (defen- 
ants) were honest in their intentions in wanting to do what was right, 
and it is unfortunate that such occurrences as this can happen. But 
it does not seem to me that the bank should be compelled to suffer, 
because it hardly can be called negligence or carélessness or improp- 
er banking for these people to do what they did.” 

It has been held that, where one of several signatures is forged, 
and the others are genuine, this section does not of necessity avoid 
the note as to those who signed. Beem v. Farrell, Iowa, 113 N. W. 
Rep. 509. The action was brought on a promissory note purporting 
to be signed by the defendants E. D. Farrell, Thomas Farrell and 
Anna Farrell. The evidence tended to show that the signatures of 
E. D. Farrell and Anna Farrell were genuine, and that the name 
of Thomas Farrell was signed to the note by E. D. Farrell, and 
this without authority. It was held that the forgery of Thomas 
Farrell's signature did not avoid the note as to the other two, who 
actually signed. Referring to section 42, the courtsaid: ‘‘Itis the 
forgedorunauthorized signature thatis declared to be inoperative; and 
the inhibitory clause forbids recovery on the instrument as against any 
party where the right of recovery is predicated on such inoperative 
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signature. Stated in another way, the forged or unauthorized signa- 
ture cannot be made the basis of any right against any party to the 
instrument on which such signature appears. * * We think it would 
be violative of every principle of law and morals to permit him (E. 
D. Farrell) to avoid the note by pleading as against the innocent hold- 
er his wrongful act. No mancan be permitted to advantage himself 
out of hisown wrong. Nor could Anna Farrell take advantage of 
such wrong if she was a party to it—either actively in procuring it 
to be done, or passively by acquiescence on full knowledge. * * * 
So, also, it may be conceded that, in the face of a finding that Anna 
Farrell affixed her name to the note without knowledge of any infirm- 
ity inhering in the signature of Thomas, there could be no ground 
on which to plant a holding of liability on her part in favor of the 
payee. But this would be because, having signed the note in faith 
of the genuineness of the preceding signature, and believing that 
she was assuming a joint liability with her husband and his brother, 
to charge her with liability would be to give countenance to fraud.” 

The fact that signatures to notes are forged does not preclude an 
action on the indorsements and guaranties of the notes. Section 42 
is not applicable as the action is not brought on the notes. State v. 
Corning State Savings Bank, Iowa, 115 N. W. Rep. 937. 

When one has paid out money on a forged check and transferred 
it for value, he may upon discovering the forgery, restore the money 
which he received on it, without waiting to be sued.and proceed against 
the party from whom he obtained the check. In Oriental Bank v. 
Gallo, 112 N. Y. App. Div. 360, a person, impersonating a depositor 
in a savings bank, obtained a check drawn to the order of the deposi- 
tor for the entire amount of the depositor’s savings. The payee’s sig- 
nature was forged and the check was cashed by the defendant, a pri- 
vate banker, who deposited it with the plaintiff, the Oriental Bank. 
In due course the check was paid to the Oriental Bank through the 
clearing house by the Nassau National Bank, the indorsement being 
guaranteed in accordance with custom. When the fraud was discov- 
ered the Nassau National Bank repaid amount of check to the savings 
bank, and started suit against the Oriental Bank, which bank settled 
before the case came to trial, and sued the private banker. It was 
held that the Oriental Bank was under no obligation to defendant to 
allow suit brought against it by Nassau National Bank to proceed to 
judgment before makingany payment. In making the payment vol- 
untarily the Oriental Bank did only what it could have been com- 
pelled to do, and the private banker would have saved himself the 
costs of a suit had he voluntarily returned to the Oriental Bank the 
amount which he received on the check. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK’S LIABILITY TO DEPOSITOR FOR REFUSAL TO 
PAY CHECK. 


Third National Bank of St. Louis v. Ober, United States Circuit Court of Appeals, April 11, 1910. 178 
Fed. Rep. 678. 

A depositor, whose check is dishonored by a bank when he has funds on deposit 
to meet it, is entitled to recover at least nominal damages. If he is a merchant or 
trader, it will be presumed, without further proof, that substantial damages are 
sustained, and such damages may be recovered; but, if he is not a merchant or 
trader, there is no such presumption, and where the act of the bark is withcut 
malice, and simply the result of a clerical error, he is entitled to recover only no- 


minal damages, unless special damages are alleged and proved. 


Action by William A. Ober against the Third National Bank of 
St. Louis. Judgment for plaintiff, and defendant brings error. Re- 
versed and remanded. 

Hook, Circuit Judge. This was an action by William A. Ober to 
recover damages of the Third National Bank of St. Louis for its fail- 
ure to pay acheck drawn byhimonhisaccount. He obtaineda judg- 
ment, and this writ of error was prosecuted. 

Ober, who lived in Natchez, Miss., had a small account with the 
defendant bank at St. Louis, Mo., and, wishing to transfer a part of 
it to his home bank, he drewa check in its favor for $50. At the 
time his account with defendant had a credit balance of $122.14. 
When in due banking course the check was presented, defendant re- 
fused payment on the ground that Ober’s account had been withdrawn. 
The check was protested for nonpayment. There was no malice or 
ill will in the action of defendant It was due solely toa clerical er- 
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ror of a bookkeeper. Ober wasnot a merchant or trader. He sued 
for the protest fees, and for general damages to his honor, truth, and 
business standing. Aside from the protest fees, no special damages 
were alleged in his petition, and the evidence at the trial disclosed 
none. He received a verdict and judgment for $500. 

The trial court refused defendant’s request that the jury be in- 
structed to confine their verdict to the protest fees and interest. It 
then instructed them substantially as follows: 


There is no evidence that defendant acted maliciously in refusing payment of 
the check, nor that plaintiff sustained special damage. Ifthere was evidence of this 
character, you would be justified in awarding substantial damages. As there was 
no malice, but only a bookkeeper’s mistake, and as special damages are not shown, 
the question is: What is the measure of damage? The plaintiffis entitled to recover 
the protest fees ‘‘and such other damages as under all the evidence in the case you 
may believe he is entitled to. * * You are all business men, and I am disposed to 
leave the question entirely to your decision and judgment, without any special com- 
ment, only saying to you, however, that you ought not limit your verdict to nominal 
damages, but to give the plaintiff such temperate damagesas you, in your judgment, 
may deem to be reasonable compensation for the injury he sustained by dishonoring 
his check. As to this you are the sole and exclusive judges.” 


The jury retired, and returned into court for further explanation 
of the instructions, saying: 

‘‘We want to know whether we are required to give plaintiff some substantial 
damages.” 

The court responded that the instructions meant: 


‘‘ There should be no excessive damages, and not mere nominal damages; that 
the jury should award such damages as they believe from all the circumstances 
plaintiff is entitled to.” 


Appropriate exceptions were taken by defendant. As already ob- 
served there was a verdict for $500. 


With some exceptions the underlying principle of the law of dam- 
ages is compensation for the injury done. In cases of malice, willful 
wrong doing, aconscious disregard of the rights of others, and the like 
an additionalaward may be given by way of punishment. Again,every 
invasion of a legal right is presumed in law to cause an injury, and, 
though none is shown, there may nevertheless be a recovery of nom- 
inal damages, with costs of the action. Such a recovery is a judicial 
recognition of the right and an admonition that it cannot be invaded 
withimpunity. The relation between banker and depositor is one of 
contract. The rightof the latter is that,tothe extent of his credit bal- 
ance subject thereto, his checks drawn and presented according to 
the customs and usages of the business shall be promptly honored 
Fora breach of this right an action for damages will lie. If the de- 
positor is a merchant or trader, it will be presumed, without further 
proof, that substantial damages have been sustained. Schaffner 
v."Ehrman, 139 Ill. 109, 28 N. E. 917, 15 L. R. A. 134, 32 Am. St. 
Rep. 192; James Co. v. Bank, 105 Tenn. 1, 58 S. W. 261,51 L. R. A. 
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255, 80 Am. St. Rep. 857; Svendsen v. Bank, 64 Minn. 40, 65 N. W. 
1086, 31 L. R. A. 552, 58 Am. St. Rep. 522. 

This rule proceeds upon the fact, commonly recognized, that the 
credit of a person engaged in such a calling is essential to the pros- 
perity of his business, and the dishonoring of his checks is plainly 
calculated to impair it and to inflict a most serious injury. In com- 
mon opinion, substantial damage is the natural and probable conse- 
quence of the act, and therefore a substantial recovery may be had, 
without pleading or proof of special injury. A leading case upon 
this subject is Rolin v. Steward, 14 C. B. 595, 23 L. J. C. P. 148. It 
was one of the dishonoring of the checks of merchants ortraders. In 
one of the opinions, Williams, J., said: 

‘“As to the alleged misdirection, I think it cannot be denied that if one who is 
not a trader were to bring an action against a banker for dishonoring a check at a 
time when he has funds of the customer in his hands sufficient to meet it, and 
special damages were alleged and proved, the plaintiff would be entitled to recover 
substantial damages. And when it is alleged and proved that the plaintiff is a trader, 
I think it is equally clear that the jury, in estimating the damages, may take into 
their consideration the natural and necessary consequences which must result tothe 
plaintiff from the defendant's breach of contract, just as in the case of an action for 
a slander of a person in the way of his trade, or in the case of an imputation of in- 
solvency on a trader, the action lies, without proof of special damages.” 

On the other hand, if the depositor is not a merchant or trader, 
there is no such presumption of substantial injury, and his recovery 
should be a nominal one, unless he pleads and proves some special 
damage. Bank of New South Wales v. Milvain, 10 Vic. L. R. (Law 
Cases) 3; Burroughs v. Bank, 87 Hun, 6, 33 N. Y. Supp. 864, affirm- 
ed without opinion 156 N. Y. 663, 50 N. E. 1115. Upon this latter 
proposition thereis confusion and conflict in the decisionsof the courts, 
due in large part to the undiscriminating application of Rolin v. Ste- 
ward to cases wholly unlike it in the important particular mentioned. 
But we think therule stated is more in accord with the fundamental 
principles of the law of damages. 

Counsel contend that the presumption arising in the case of a 
merchant or trader is merely that he possesses credit, and that when 
the depositor is not a merchant or trader the fact not presumed may 
be established by proof, and the same right to substantial damages 
would then follow. Thecharacter of the presumption is misconceiv- 
ed. It is not so much the possession of credit, as it is that substan- 
tial injury thereto has been inflicted by the dishonoring of the check. 
The very reason for allowing general substantial damages to a mer- 
chant or trader, without a showing of special injury, implies a con- 
trary rule, generally, as to those not of that class. A mere techni- 
cal violation of a right is no just basis for a recovery of general and 
substantial damages, where no actual injury is shown, and none ap- 
pear to follow as the natural and probable consequences of the act. 
In the case before us there was no averment of particular circum- 
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stances or special injury, aside from the protest fees, and none were 
proved. On the contrary, witnesses of plaintiff, who knew of the 
dishonoring of his check, testified that his credit was not injured. 
We think the court erred in instructing the jury that the verdict 
should be for more than the protest fees and nominal damages. 

The judgment is reversed, and the cause remanded for a new trial. 


~~, 


PAYEE OF CHECK HELD NOT TO HAVE RIGHTS OF 
HOLDER IN DUE COURSE. 


Bowles Co. v. Fraser, Supreme Court of Washington, July 14,1910. 109 Pac. Rep. 812. 


A contractor for plumbing, being unable to purchase necessary materials for the 
work, obtained from the owner of the house by whom he was employed a check paya- 
ble to a company in the plumbing supply business, to enable him to get the material. 
The contractor, instead of doing this, had a part of the amount credited on his ac- 
count with the plumbing company and received the balance in cash. Later he pur- 
chased the necessary supplies from the company on credit. It was held that the com- 
pany was neither a purchaser of the check, nor a holder in due course, and was not 
entitled to enforce a lien on the house for the supplies furnished. 


Action by the Bowles Company against ]. A. Fraser and Charles 
Clark and wife. Froma judgment for plaintiff, defendants Clark 
and wife appeal. Reversed and remanded, with direction. 


Fut.erton, J. The appellants Clark are the owners of certain real 
property in the city of Seattle on which they constructed a dwelling. 
At the time the house was in process of construction, defendant Fraser 
was the manager of the Enterprise Plumbing Company, and as such 
manager contracted with the Clarks to furnish the necessary materials 
and to do certain plumbing required by the plansof the house. After 
he had partially performed his contract, he informed the appellants 
that the balance of the material to complete the work would cost be- 
tween $65 and $70, and that he did not have such materials and could 
not obtain them on credit, but that they could be procured from the 
respondent. Theappellant Charles Clark thereupon made outa check 
for the sum of $70, payable to the respondent, and delivered it to 
Fraser with the request that he get the necessary materials from the 
respondent and deliver the check to it in payment. Fraser took the 
check and delivered it to the respondent as directed, but requested it 
at the time he did so to credit $36.71 thereof to a certain account which 
he had theretofore purchased for the Clark dwelling and for which 
he had not paid, to credit $18.29 thereof to his general account, and 
to pay him the balance of $15 in cash. The respondent cashed the 
check and made disposition of the money as thus requested. Later 
on Fraser obtained from the respondent plumbing supplies of the 
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value of $68.74, which were delivered at the house of the appellants 
and actually used by Fraser in completing his plumbing contract with 
them. During all this time the appellants and the respondent were 
strangers, having had no direct dealings with each other of any kind 
whatsoever. Withinthe statutory time for filing a materialman’s lien, 
the respondent, claiming that the materials last delivered had not 
been paid for, filed a lien on the appellants’ dwelling house, and there- 
after brought the present action to foreclose the same. On the trial 
the trial judge entered a decree foreclosing the lien. This appeal 
was taken therefrom. 

The record does not disclose the ground upon which the trial judge 
rested his decision, and we are not otherwise advised as to the reasons 
he deemed controlling. The respondent’s learned counsel, however, 
argue upon the theory that the check was a negotiable instrument 
coming into the respondent’s hands for value and in due course, and 
that it, as a bona fide holder thereof, was in no manner liable to ac- 
count to the appellants therefor. On this question they say in the 
brief: ‘‘ The check came into plaintiff’s hands in due course of busi- 
ness for a valuable consideration and without notice of any irregular- 
ity whatever. It was deposited in the bank, the amount thereof col- 
lected, and passed to plaintiff’s credit. Let us suppose that the ad- 
ditional supplies for which lien is claimed had not been furnished. 
In that event, would Mr. Clark be in a position to sue plaintiff and 
recover $33.29, the amount now in dispute? Manifestly he could re- 
cover nothing, for the check having come into plaintiff's hands for 
a valuable consideration without notice of any irregularity whatso 
ever, became plaintiff's property, and plaintiff's rights thereunder 
could have been enforced by suit, if necessary..* * * This check was 
not received by plaintiff as a loan; it was not received by plaintiff to 
be held for Mr. Clark’s benefit. Plaintiff is not in the banking busi- 
ness and is entitled to have its wishes consulted before receiving 
money from its customers for goods to be purchased later and for 
which money it must account. So far as plaintiff was informed, and 
so far as the record in the case goes, plaintiff at the time it accepted 
this check had no intimation that it would be called upon to furnish 
additional materials for the dwelling. When the check was presented 
to the plaintiff, disposition of the proceeds was made exactly as was 
requested by Mr. Clark’s agent, Mr. Fraser. Mr. Clark’s account was 
entirely extinguished, and full value was given for the amount rep- 
resented bythecheck. This wasas far as plaintiff was obliged to go.” 

The question presented by the record is indeed somewhat novel, 
but it has seemed to us that it cannot be solved by reference to the 
laws relating to negotiable instruments. The respondent was in no 
sense a purchaser of the check, nor was it a holder thereof ‘‘ in due 
course,” as that phrase isdefinedin commercial law. It was the payee 
named in the check and its obligations to the drawer of the check were 
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like those of payees in checks generally; it was obligated to account 
to the drawer for the check or for its proceeds. The general rule in 
this respect was not changed by the fact that the respondent was a 
stranger to the drawer and did not know the purposes for which the 
check was forwarded to it. If it did not care to assume the responsibil- 
ity of accounting, it should have refused to receive it. By doing this it 
could have relieved itself of any liability whatsoever; but when it 
accepted the check, even though it did not know the purposes for 
which it was drawn, it obligated itself to account therefor. It owed 
no voluntary duty of accounting perhaps, but certainly a duty to ac- 
count when called upon by the drawer. To sohold is not, as the 
respondent’s counsel seem to argue, making the respondent the draw- 
er’s debtor against its will. On the contrary, the respondent as- 
sumed that relation voluntarily. It accepted the check instead of 
refusing it, and it was this act that gives rise to its liability. 

Having a duty then to account for the check, the question remains: 
Did it so account when it appropriated it to Fraser’s use? It seems 
to us that it didnot. It is true that Fraser was the appellants’ agent 
for a special purpose and it is true also that the respondent, since it 
was not informed of the special limitations upon his powers, had the 
right to assume that his powers were such as the circumstances sur- 
rounding the transaction made them appear to be. But we think it 
too much to say that these circumstances were of such a nature as to 
warrant the belief that the property in the check was the property of 
Fraser. Thecheck itself contained a distinct warning tothe contrary. 
It was made payable to the respondent, a stranger to the drawer, and 
not to Fraser, and it is not reasonable to suppose that Fraser would 
have accepted payment of an obligation due himself in a form which 
he could not use without the consent and co-operation ofathird person. 

Fraser, moreover, as the respondent well knew, was without credit 
with the respondent, or elsewhere, and the fact that a person is not 
to be trusted financially is some evidence at least that his purported 
statements of facts are not to be believed when they run contrary to 
ordinary business dealings. A person dealing with an agent must 
not act negligently, but must use reasonable diligence to ascertain 
whether the agent acts within the scope of his powers. He is not 
authorized under any circumstances to blindly trust the agent’s state- 
ments as to the extent of his powers, much less can he do so when he 
knows that the agent is untrustworthy, and the very circumstances 
under which the statements are made bear witness to their untruth. 
Here the circumstances were such as to show clearly, we think, that 
the acts and representation of the agent were beyond the scope of his 
apparent authority. 

The case is not altered by the fact that the respondent had sold 
Fraser certain supplies which had been used inthe construction of 
the appellant’s building. The appellants did not know this fact, and 
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the respondent had no reason to believe that the appellants knew it. 
In determining whether an agent acts within the apparent scope of 
his authority, the acts of the principal alone are to be considered. 
The principal is responsible only for that appearance of authority 
which is caused by himself, and not for that appearance of conformity 
to the authority which is caused by the agent. 2 Enc. L. & P. 960. 

The judgment appealed from is reversed, and the cause remanded, 
with instructions to enter a judgment in favor of the appellants to 
the effect that the respondent take nothing by its action, and that the 
appellants recover their costs. 


USURY. 


Nelson y. Satre, Supreme Court of Minnesota, May 13,1910. 126 N. W. Rep. 399. 


Where the defendant loaned the plaintiff a sum of money sufficient to redeem 
iands which had been sold under a decree of foreclosure, taking a deed tothe land, 
and agreeing to reconvey to the plaintiff if within a certain time he repaid the amount 
loaned and a bonus, the transaction was held usurious. 


Action by Napoleon P. Nelson and wife against Ole P. Satre. Ver- 
dict for plaintiffs. From an order denying a new trial, defendant 
appeals. Affirmed. 

O’Brien, J. Plaintiffs, husband and wife, brought this action un- 
der section 2734, Rev. Laws 1905, to recover $1,000 which they claim 
defendant usuriously exacted fromthem. The plaintiff Napoleon P. 
Nelson owned 720 acres of land, upon which were different mortgages, 
of which one had been foreclosed; the period of redemption expir- 
ing November 18, 1907. The amount required to redeem, and pay 
the taxes and interest upon the other mortgages on that date, was 
85,650. Defendant furnished the necessary amount, and the certifi- 
cate of redemption was delivered to plaintiffs, who immediately exe- 
cuted a deed of the premises todefendant. The plaintiffs’ claim was 
that the money paid for the redemption was loaned to them for 60 
days, during which they were entitled, upon the payment of the sum 
advanced and a bonus of $1,000, to a reconveyance of the premises. 
The defendant's contention was that he made no loan to the plaintiffs, 
but in fact purchased their interest in the land through the redemp- 
tion and subsequent deed already described; that while the plaintiffs 
retained no interest in the land, and defendant was under no obliga- 
tion to them, he was willing, if at any time within 60 days he was paid 
a sum which would net him a profit of $1,000 upon the transaction to 
part with his title either to the plaintiffs or any purchaser that they 
might procure. Within 60 days from the date of redemption, the 
plaintiff's paid to defendant the sum of $6,670, whereupon defendant 
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executed a deed of the premises to plaintiff Napoleon P. Nelson. 
The jury found for the plaintiffs, and defendant appeals from an 
order denying a new trial. 

1. Defendant requested the court to instruct the jury: ‘‘ Usury 
is a matter of intention, and in order to enable the plaintiffs to re- 
cover it must appear that Satre secured the deed from Nelson and 
exacted the $1,000 with a view of evading the usury law. A contract 
for interest at higher than the legal rate, without a corrupt intent on 
the part of the lender to exact an unlawful rate of interest, is not 
usurious.” This request was properly refused. The laws of this 
state defining usury have been quite frequently construed by this 
court. Those decisions are to the effect that, without regard to the 
form of the transaction, if it appears that one had exacted for a loan 
or forbearance more than the interest allowed by the statute, the 
transaction will be held usurious, and thus it may happen that the 
important ingredient is the intent of the parties, as furnishing a mo- 
tive for the form in which the transactionappears. But in this case 
no such question arises. The plaintiff testified to a direct loan of 
the money for the period of 60 days, that the deed was executed by 
them to the defendant to secure the loan, and that as a part of that 
transaction the defendant exacted a promise from them, in case they 
redeemed within 60 days, to pay a bonus of $1,000, the amount he 
actually received in addition to the interest. Where the evidence 
shows a direct contract whereby, for a loan of money, the lender ex- 
acts a usurious bonus or excessive interest, the intent to evade 
the law is presumed, so that here the case depends only upon wheth- 
er the true history of the transaction was that given by plaintiffs. 
Johnson v. Joyce, 90 Minn. 377, 97 N. W. 113; Kommer v. Harring- 
ton, 83 Minn. 114, 85 N. W. 939; Holmen v. Rugland, 46 Minn. 400, 
49 N. W. 189. 

2. There can be no question that the evidence is sufficient to sus- 
tainthe vetdict. It is undisputed that uponthe last day of redemption 
the defendant advanced the money necessary to redeem, and he ad- 
mitted in his testimony that after the redemption had taken place 
there was some sort of a verbal understanding by which the plain- 
tiffs were to have the benefit of the redemption, if, within 57 or 60 
days, the defendant received what he had advanced and $1,000in ad- 
dition. If the plaintiffs had not directly testified to the nature of 
the transaction, it would, upon its face, indicate an attempt to evade 
the statute; but when to this is added the positive testimony of the 
plaintiffs, together with some other circumstances which it is unne- 
cessary to detail, we feel there is no doubt as to the correctness of the 
conclusion reached by the learned trial judge. 


EO ——— ———— 





LEGAL DECISIONS. 


CHECK “IN FULL SETTLEMENT.” 


Pike v. Buzzell, Supreme Court of New Hampshire, June 7, 1910. 76 Atl. Rep. 642. 


The acceptance of a check, marked ‘‘in full settlement of account to date,” is 
strong, but not conclusive evidence of a settlement. 


Action by JohnC. Pike against Edwin H. Buzzell. Facts agreed, 
and transferred to the Supreme Court without aruling. Case dis- 
charged. 

The suit is upon a disputed account forlumber. The defendant, 
claiming damages in the sum of $150 against the plaintiff for breach 
of contract to ship other lumber, sent his check to the plaintiff for 
the sum due lessthat amount, stating in the letter and upon the face 
of the check that it was ‘‘ in full settlement of account todate.” The 
plaintiff indorsed the check and received the money upon it, which 
he credited to the defendant on account. Upon these facts the de- 
fendant claims that the plaintiff is ‘‘ concluded,” and that he is en- 
titled tojudgment. If this claim is not sustained, the case is to stand 
for trial. 


Wa ker, J. As the case is understood, the question presented is 
whether the plaintiff’s receipt of the defendant’s check and the col- 
lection of the money thereon necessarily amounted to an assent on 
his part to the defendant’s proposition that the money thus received 
should be deemed to be in full settlement of theaccount. This tran- 
saction is undoubtedly strong evidence that the minds of the parties 
met upon the proposition of a settlement; but if, for some sufficient 
reason, the plaintiff did not in fact assent to the defendant’s proposi- 
tion, his application of the money on account did not amount in law 
toasettlement. The defendant’s position seems to be that no addi- 
tional evidence of the plaintiff's understanding is admissible, because 
there is a conclusive presumption arising from the facts reported that 
he assented to the defendant's proposition. Whether he assented or 
not is clearly a question of fact—not of law—which is to be found by 
considering, not a part, but all, of the relevant evidence which is leg- 
ally admissible upon that issue. Gowing v. Thomas, 67 N. H. 399, 
40 Atl. 184. The plaintiff may be able to produce competent evidence 
tending to prove that, notwithstanding the language of the defend- 
ant’s letter and check, there was under the circumstances no agree- 
ment in fact between the parties for a settlement. The court cannot 
say that such evidence may not exist. If it does exist, and is offered, 
it should be received and considered in connection with the rest of 
the evidence in the case. 

Whether, upon the evidence reported, a jury could reasonably 
find that the plaintiff did not assent to the proposed compromise of 
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his claim, is a question which has not been considered, since, in view 
of what has already been decided, and in accordance with the terms 
of the case, a further trial may be had. 

Case discharged. All concurred. 


PAYMENT ON FORGED DRAFT TO PARTY IN POSSES- 


Newman v. State Bank, New York Supreme Court, Appellate Term, June 24, 1910. 123N.Y. Supp. 926. 


A commercial bank must know the signature of its depositor, unless itcan show 
an agreement to the contrary with the depositor. A provision in a pass book that 
all payments to persons producing the pass book shall be valid payments is of no 
legal effect except in the case of a savings bank. Where such a provision is printed 
in English in the pass book of a commercia: bank and the depositor cannot read 
English, and the provision was not called to her attention, there is no agreement 
that the bank is to be relieved from liability for payments made to the holder of the 
pass book on forged signatures. 


Action by Fannie G. Newman against the State Bank. From a 
judgment for defendant, and order denying a new trial, plaintiff ap- 
peals. Reversed, and new trial ordered. 


Bijur, J. This action was brought by a depositor to recover the 
amount of her deposit in the defendant bank. It was claimed that 
the sum was drawn out by another party on a forged draft and on 
production of the pass book. 

The complaint alleges that the defendant is ‘‘ engaged in the busi- 
ness of a savings bank.’’ The answer denies that fact. While there 
is no direct testimony on this point, several items in the evidence 
submitted by defendant indicate plainly that the bank is not a savings 
bank as defined by Banking Law, § 2 (Consol. Laws, c. 2). 

Defendant’s Exhibit 1 shows that on the plaintiff's bank book was 
printed a provision usual in the case of savings banks in the follow- 
ing words: 

‘‘This bank will endeavor to prevent frauds on its depositors, yet all payments 
to persons’ producing the pass book issued by the bank shall be valid payments to 
discharge the bank.” 


This provision is of no legal effect except in the case of a savings 
bank, and then only ‘‘if prescribed by the Board of Trustees.” See 
Banking Law, § 143. Defendant offered no proof that such a by-law 
had been so adopted. 

On this state of the evidence, defendant must be held as an ordi- 
nary bank to know the signature of a depositor at its peril, unless it 
can show that an agreement to a different effect had been entered 
into between the plaintiff and itself. Of such an agreement there 
was no evidence, except the provision printed in English on the pass 
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book, to which the plaintiff did not assent, as she could not read 
English, and there is no testimony that it was ever called to her at- 
tention. See Siegel v. State Bank, 123 N. Y. Supp. 220, and authori- 
ties therein cited. While plaintiff's requests to charge were proper- 
ly denied by the court, inasmuch as though stating the law correctly 
they asked for a direction of a verdict in favor of the plaintiff, where 
the substantial facts were in dispute, due exception was taken to the 
charge of the court that the bank was obliged to use only ordinary 
care in recognizing the signature of its depositors. As there could 
be no valid claim on the evidence that plaintiff misled the bank into 
recognizing the forged signature, the case was submitted to the jury 
on an entirely erroneous theory. 

Judgment reversed and new trial ordered, with costs to appellant 
to abide the event. All concur. 


———---+—_—- 


STOPPING PAYMENT. 


Brandt v. Public Bank, Supreme Court of New York, Appellate Division, June 17, 1910. 123. N. Y. 
Supp. 807. 


A stop payment notice, to be effective, must be received by a bank before the check 
is paid. 


Action by Max Brandt against the Public Bank. From a judgment 
for defendant, plaintiff appeals. Affirmed. 


Woopwarp, J. The plaintiff sued to recover $50 which it was claim- 
ed the defendant had paid out upon the plaintiff's check after having 
been notified that the plaintiff wanted to stop payment. At the close 
of plaintiff’s evidence, the court granted defendant’s motion to dismiss 
the complaint, on the ground that the plaintiff had failed to produce 
evidence to sustain a cause of action. The plaintiff appeals to this 
court. 

The plaintiff, in support of his cause of action, introduced in evi- 
dence without qualification a notice to stop payment on the plaintiff's 
check. This notice was a printed form, filled in by the plaintiff, and 
was dated on the rst day of November, the same date which appears 
upon the check, though it is claimed that the check was written and 
delivered on the 31st day of October, 1909. This blank, which is 
about the size of an ordinary check, had the following words printed 
upon it: 

‘In receiving the above stop payment notice, it is agreed that this bank will use 
all due diligence, but will not be held liable in any event.” 

But, in addition to these words, there was a written memorandum, 
evidently by the bank officers, saying, ‘‘ Received Nov. 5, ’o9,”’ and 
on the upper left-hand corner there was a like memorandum, ‘Pd, 
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report by M. Bank mth 4,” and the indorsement on the check, which 
is likewise in evidence without objection or limitation, shows that the 
check was paid by the Metropolitan Bank on the 3d day of November 
which would be in harmony with the memorandum that it was report- 
ed on the 4th of the month by the M. Bank. It thus appears from 
the plaintiff's own evidence that while the stop payment notice is dated 
Nov 1, it was not received by the Public Bank until 5th of that month 
while payment was made by way of the Metropolitan Bank on the 4th. 
The rule is that, if a party uses books of account or other papers 
against his adversary, he makes them evidence for him on the same 
subject. They are like any declaration or admission by writing or 
orally. If part is used, the whole relating to the same matter is ad- 
missible (Pendleton v. Weed, 17 N. Y. 72, 76; Dewey v. Hotchkiss, 
30 N.Y. 497, 501), and, being in the case, they must be given force. 
Passing over the disclaimer of responsibility on the part of the bank, 
which was a part of the stop payment notice, as well as one of the re- 
gulations printed in the defendant's pass book delivered to the plain- 
tiff, there was evidence in the case to establish that the notice was 
not given to the bank until the 5th day of November, 1909, at least 
one day after its payment by the defendant, and this, of course, justi- 
fied a dismissal of the complaint. 

The judgment appealed from should be affirmed, with costs. All 
concur. 


CONSIDERATION. 


Hawkins v. Windhorst, Supreme Court of of Kansas, May 7, 1910. 108 Pac. Rep. 805 


The drawer of a check, given as a partial payment for cattle, cannot defend an 
action on the check on the ground of lack of consideration where it appears that the 
cattle were tendered and herefused to receive them. 


Action by Miley Hawkins against E. C. Windhorst. Judgment for 
defendant, and plaintiff appeals. Reversed and remanded. 


Jounston, C. J. This was an action by Miley Hawkins to recover 
from E. C. Windhorst the proceeds of a bank check drawn upon her 
account by her husband, Fred Windhorst. There is testimony to the 
effect that Fred Windhorst purchased g2 head of cattle from Hawkins, 
and as part payment gave the check in suit to Hawkins, that the cattle 
were taken to Windhorst’s in accordance with the agreement, but he 
declined to receive them, and, the check having been received and 
protested, this action was brought. It appeared in the trial that Fred 
Windhorst had acted as agent of his wife in business transactions, in- 
cluding the issuance of checks, but to what extent and for what pur- 
poses were matters of dispute. 

Assuming that Fred Windhorst had the authority claimed, and 
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which he appeared to have, the check was a pro tanto payment on the 
cattle purchased. If it was given and taken for that purpose and 
without other conditions, it was as much a payment as if a promissory 
note had been accepted or as if cash had been paid. As between the 
parties, it was a valid instrument when it was given and accepted be- 
cause there was not only the presumption of consideration, which 
arises under the law, but there were the mutual concurrent promises 
between the parties and these constitute a good consideration. It is 
fundamental that an agreement to do something as well as mutual 
promises between parties affords a sufficient consideration for the giv- 
ing of commercial] paper. g Cyc. 323; 1 Parsons on Notes & Bills, 191. 
Of course, if appellant after taking the check, had failed to deliver 
the cattle for which payment had been made by the check, appellee 
might have defended against appellant’s action on the ground of an 
entire or partial failure of consideration, but appellee cannot by non- 
performance on her part destroy the consideration of the check or in- 
validate the contract. Appellant, it appears, performed his part of 
the contract, and the other party cannot, as we have seen, base a fail- 
ure of consideration upon his own failure to perform. 

For error the judgment will be reversed, and the cause remanded 
foranewtrial. All the Justices concurring. 


VOLUNTARY DESTRUCTION OF NOTE. 


Conner v. Martin, Appellate Court of Indiana, June 8, 1910. 92 N. E. Rep. 3. 


Where the payee of a note voluntarily destroys it, for the purpose of destroying 
the evidence of the debt, no action can be maintained on the note. 

Action by William A. Conner, administrator af the estate of Am- 
brose S. Martin, against Thomas S. Martin. From a judgment in 
favor of defendant, plaintiff appeals. Affirmed. 


Rass, J. The appellant, as administrator of the estate of Am- 
brose S. Martin, deceased, brought this action against appellee in the 
court below; the first and second paragraphs of the complaint count- 
ing on a lost note alleged to have been executed by appellee to ap- 
pellant’s intestate, and the third and fourth paragraphs counting on 
money loaned by said intestate to appellee. Appellee answered by 
general denial, a plea of payment, and a plea alleging settlement, and 
another one averring the forgiveness of the debt sued on by appellant’s 
intestate. The cause was tried by the court, resulting in a finding 
and judgment in favor of appellee. 

The errors relied upon for reversal are the insufficiency of the evi- 
dence to sustain the finding, and the action of the court in refusing 
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to permit appellant to prove certain statements made by appellee's 
wife. 

It appears from the evidence that the appellant’s intestate was the 
uncle of the appellee; that he was, at the time of his death, an aged 
man, was childless, and a widower; that he was a man of considerable 
property; that he and appellee lived neighbors and on terms of close 
intimacy; that some years prior to the death of the intestate he loaned 
appellee $1,000, which was evidenced by appellee’s promissory note 
to him; that, some considerable time after the loan had been made as 
aforesaid, appellee was stricken with paralysis, and became a helpless 
invalid, both his hands and body being greatly affected by his disease; 
and that, while he was in this condition, the deceased visited him al- 
most daily, and told appellee and his wife on the occasion of one of 
such visits that they need not bother themselves about that note, that 
‘*that will never bother you one minute.’”’ Sometime afterwards, 
and while appellee still continued in such helpless condition, the ap- 
pellant’s intestate died,and upon search being made among his papers 
the note given by appellee to appellant’s intestate, for said loan, could 
not be found. 

There is no question but that the debt sued upon was evidence 
by appellee’s promissory note, and that it was never paid. Conced- 
ing, without deciding, that appellant, while holding appellee’s note, 
might maintain an action against him upon the debt, in consideration 
of which the note was given, still if the note was voluntarily destroyed 
by appellant's intestate, for the purpose of destroying the evidence 
of the debt and canceling the note, it is clear that no action could be 
maintained upon the note as a lost instrument, or to recover judg- 
ment against the maker upon the debt which the note evidenced. 
Joannes v. Bennett, 5 Allen (Mass.) 173, 81 Am. Dec. 738; Angel 
v. Felton, 8 Johns.(N. Y.) 149; Fisher v. Mershon, 3 Bibb (Ky.) 528; 
Blade v. Noland, 12 Wend.(N.Y.) 173, 27 Am. Dec. 126; Broadwell v. 
Stiles, 8 N. J. Law, ’58; Nagel v. Mignot, 7 Mart. O. S.(La.) 657. 

It is appellant’s theory that the note was lost by the intestate; it 
is appellee’s theory that the note was not lost, but that it was volun- 
tarily destroyed by the intestate, for purpose of canceling the same. 

It is earnestly insisted by appellant that the statement made by the 
deceased to the appellee and his wife ‘‘that the note would never 
bother them” is not sufficient to establish a gift or forgiveness of the 
debt on part of the intestate, and we agree with appellant that this 
expression alone, unaccompanied by any act of the alleged donor, is 
not sufficient to show a valid gift: but such is not the question pre- 
sented on this appeal. The question here is: Was there sufficient 
evidence to show that the intestate destroyed the note for the purpose 
of canceling the same? And this fact may be established by circum- 
stantial evidence. The circumstances that tend to establish that fact, 
as they appear from the evidence, are: First, that the note which 
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was presumably in the possession of the intestate upon his death could 
not be found among his papers; second, the holder of the note was 
an aged man of abundant means, without wife or descendants,and the 
maker of the note was his nephew, for whdm the court might well 
presume from the evidence he had a warm attachment, the nephew a 
man of family and grievously afflicted; and third, a short time prior 
to his death, he tells the appellee that the note will never bother him. 
There was no other note in evidence to which this statement could 
have referred but the note here sued on, and we think this statement 
justified the inference that the holder of the note intended to make 
some disposition of it that would prevent its disturbing the peace of 
mind of the appellee and his family, and that its disappearance is to 
be attributed to this purpose in the intestate’s mind, and to his own 
voluntary act in carrying it into effect. 

The trial court is the judge of the evidence, its weight, and the 
proper inferences to be drawn from facts and circumstances disclosed 
by the evidence, and we cannot disturb the finding of the trial court 
unless the inference drawn by it was entirely unwarranted by the cir- 
cumstances. No doubt the court might have found the other way 
upon this question, but we are not to reverse the case for this reason. 

It is true that a presumption exists that one who is shown to be 
the owner of a note continues to own and hold it until the presumption 
is overthrown by evidence. This, however, is but a presumption, 


that disappears when evidentiary circumstances render it probable 
that the fact is otherwise; and such evidentiary circumstances appear 
in this case. 

It appearing that since the submission of this appeal the appellee 
has died, judgment of the court below is affirmed as of the date of 
the submission of the cause. 


CONSIDERATION. 


West Coast Company v. Bradley et al., Supreme Court of Minnesota, July 8, 1910. 127 N. W. Rep. 6 
If a third party, without any consideration personal to himself, give his prom- 
issory note to a creditor as collateral to the mere naked debt of another, without any 
circumstances of advantage to the debtor or of disadvantage to thecreditor, the note 
is without consideration. 


Action by the West Coast Company against C. H. Bradley, Jr., 
and others. Judgment for defendant Bradley. From the order for 
the same, plaintiff appeals. Affirmed. 


Jaccarp, J. Plaintiff and appellant brought this action against 
defendant Leslie and defendant and respondent Bradley to recover 
judgment on four promissory notes for $500, signed by Bradley, pay- 
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able to plaintiff's order, and indorsed by Leslie. Defendant Bradley 
admitted the execution and delivery of the notes, but alleged that 
they were without consideration. By stipulation, the case was tried 
to the court. The court found that the notes were without consider- 
ation and void, and other matters. Judgment was ordered for both 
defendants. Plaintiff moved to amend the findings, and for a new 
trial. The court amended certain of its findings, and held that plain- 
tiff was entitled to judgment for full amount against Leslie, but that 
defendant Bradley was entitled to judgment. Plaintiff appealed from 
this order. 

Some two months before the execution of these notes, Leslie, ow- 
ing plaintiff, went into bankruptcy. He owned considerable stock, 
which was turned over to the trustee in bankruptcy. Leslie went to 
Chicago and met one Golberg, an officer of the plaintiff. Bradley had 
previously advised Leslie that the old stock could be bought frcm 
the trustee for $1,000. Leslie told Bradley to take it at that figure. 

What happened in negotiations between the defendants and Gol- 
berg was disputed. There was testimony tending to sustain plain- 
tiff’s contention that the arrangement was this: Golberg would buy 
the stock for $1,000 from the trustee in bankruptcy. Bradley would 
pay him $300 in cash and $7ooinanote. Bradley would then execute 
the notes here sued on. Asa matter of fact the stock was bought for 
Bradley. Bradley executed the $700 note, and the notes here in 
question, and paid $300. The plaintiff insists that it was the bona 
fide holder of these notes for value, that as between Leslie and plain- 
tiff there was ample consideration, that Bradley could not prove lack 
of consideration between Leslie and himself, and that such want of 
consideration was immaterial as against plaintiff. If the facts for 
which he contends were the facts finally disclosed by the record, then 
Turle v. Sargent, 63 Minn. 211, 65 N. W. 349, 56 Am. St. Rep. 475, 
was clearly distinguishable. 

The trial court, however, did not find the facts as plaintiff con- 
tends. Really the only question in this case is whether, notwithstand- 
ing the testimony tending to show these facts, there was other testi- 
mony in the record which justified the trial court’s view. We have 
examined the entire record in this regard, and have concluded that 
the trial court was justified in finding in effect that Bradley gave the 
four notes here sued on as collateral to a mere naked debt to Leslie, 
and that at another time, as an independent transaction, plaintiff 
bought the bankrupt stock for $1,000, and resold it to Bradley for 
$1,000, which Bradley paid. The record shows that the negotiations 
as to the purchase of the bankrupt stock were conducted in the morn- 
ing. Inthe afternoon, Leslie, Golberg, and Bradley were together. 
Leslie testified: ‘*‘ Why, we explained to Mr. Bradley that I couldn't 
sign the notes, and why, and that he would not be held responsi- 
ble in any way. It was just simply signing them for me, and that I 
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was to see that they were paid; that they couldn’t take my signature, 
on account of this bankruptcy business. And it was explained to 
him, just as I said, that he wasn’t to be held on them. Mr. Golberg 
said it was just simply to fix up the old account, and that he wanted 
Bradley’s signature.” 

We think the trial court properly concluded that there was not a 
circumstance of advantage to Bradley in executing the notes here 
sued on, and of disadvantage to the plaintiff; that Bradley paid ‘‘dol- 
lar for dollar for what he got.”” If it be said that the transaction en- 
abled Bradley to get into business, plaintiff retained acustomer. The 
case is within the rule laid down in Turle v. Sargent, 63 Minn. 211, 
65 N. W. 349, 56 Am. St. Rep. 475. 

Affirmed. 


——————————— 


CONFLICT OF LAWS. 


Note made in one state and delivered in another. 


American School of Osteopathy v. Turner, Kansas City (Mo.) Court of Appeals, May 9, 1910. 1288.W. 
Rep. 229. 

A note was signed by one of the two makers in Pennsylvania and was delivered 
to and accepted by the payee in Missouri. It was held that the lawof Missouri, the 
place of delivery, applied and that an action could not be defeated on the ground 
that the statute of limitations of Pennsylvania had run against the note. The action 
was governed by the limitation prescribed by the statutes of Missouri. 


Action by the American School of Osteopathy against T. E. Turn- 
er. Judgment for plaintiff and defendant appeals. Affirmed. 

Broappus, P. J. This is a suit ona lost note. The plaintiff's evi- 
dence went to show that the following was a true copy: ‘‘$500. 
Kirksville, Mo., Sept. rst, 1898. On or before three years after date 
we promise to pay to the American School of Osteopathy, or order, 
five hundred dollars, $500.00. For value received, negotiable and 
payable at the office of the American School of Osteopathy in Kirks- 
ville, Mo., with 7 per cent. interest per annum thereon from date, 
which interest shall be due and payable annually; and if the interest 
thereon be not paid annualiy, the same shall, when due, be added to 
and become a part of the principal and bear interest at the same rate. 
Grace C. Campbell. T. E. Turner.” The plaintiff recovered judg- 
ment and defendant appealed. 

The evidence showed that the defendant Turner when he signed 
the note was in the state of Pennsylvania, his place of residence. 
The note after it was signed by both Turner and Grace C. Campbell 
was brought by herand delivered to plaintiff at Kirksville, Mo. The 
defendant introduced in evidence the laws of the state of Pennsyl- 
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vania to prove that thereunder the note was extinguished by lapse of 
time. The suit was commenced August 3, 1908, over five years 
from the time the note became due. Whatever may be the law 
of Pennsylvania governing the limitation of actions on written obli- 
gations for the payment of money or their extinguishment for lapse 
of time it is not necessary for us to consider. It is true that the law 
of that state would apply if the contract in suit had been made in 
that state. The fact thatthe defendant Turner resided in and was 
in the state of Pennsylvania at the time he signed the note does not 
fix the place of execution of said note. It was not executed until de- 
livered to and accepted by the plaintiff in the state of Missouri 
where the contract provided it should be payable. Life Ins. Co. v. 
Simons, 52 Mo. App. 357; Hauck v. Sharp, 83 Mo. App. 385. ‘*The 
general rule * * * isthat the place where a contract is made depends 
not upon the place where it is written, but upon the place where it 
is delivered as consummating the bargain.” Johnston v. Gawtry, 
11 Mo. App., loc. cit. 330. The contract was not barred by the stat- 
ute of this state. 

The cause was tried by the court, a jury being waived by the 
parties, and, as there is evidence to sustain the finding and judgment, 


it is affirmed. 
————_, + + —____—_—__ 


COMPLAINT. 


Waisman v. Landman, New York Supreme Court, Appellate Term, June 24, 1910. 


A complaint against the indorser of a note must allege that the defendant indorsed 
the note. 

Action by Louis Waisman against Beril Landman and another. 
From an interlocutory judgment overruling a demurrer tothe com- 
plaint, defendant Henry Solomon appeals. Reversed. 

Per Curiam. This action was brought against the two defendants 
upon a promissory note. The complaint sets forth that the defend- 
ant Landman made his note payable to the plaintiff, giving the date 
and amount thereof, and then avers that the same was presented at 
maturity at the place of payment, and payment demanded and refused, 
and that the same was duly protested, of which the ‘‘ defendants” had 
due notice. The defendant Solomon demurred to the complaint 
upon the ground that as to him it did not state facts sufficient to con- 
stitute a cause of action. His demurrer was overruled, and from an 
interlocutory judgment entered thereon he appeals. 

There is no allegation inthe complaint of any indorsement upon 
the note, by Solomon or any one else, and there is nothing to show, 
or tending to show, any liability existing in favor of the plaintiff 
against the defendant Solomon. The cases cited by responcent ap- 
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ply to actions between maker and payee, but have no application to 
an indorser of a note. To render a defendant liable on a note as an 
indorser, the complaint must show such indorsement, demand for 
payment, due protest, etc. 

Interlocutory judgment reversed, with costs, and judgment against 
defendant Solomon vacated, with leave to plaintiff to amend his com- 


plaint within six days, upon payment of costs in this court and in the 
court below. 


WAREHOUSE RECEIPTS. 


Effect of delivery of cotton without taking up receipt. 


Farmers & Merchants’ National Bank v. Stamford Compress Co., Court of Civil Appeals of Texas, April 
23,1910. 1295S. W. Rep. 1160. 


A cotton compress company issued a ticket for cotton which contained a state- 
ment that the company should not be liable for loss by fire, that the receipt was 
nonnegotiable and must be returned upon delivery of the cotton. The company de- 
livered the cotton on the order of the owner, without taking up the ticket, the owner 
stating that the ticket was with his papers and that he would get it later. As a mat- 
ter of fact the receipt had been assigned by the owner to a bank for value. It was 
held that the bank could recover against the compress company. 


Action bythe Farmers & Merchants’ National Bank against the 
Stamford Compress Company. From a judgment for plaintiff, defen- 
dant appeals. Affirmed. 


SPEER, J. The Farmers & Merchants’ National Bank sued Stam- 
ford Compress Company and recovered a judgment as assignee of the 
following compress cotton ticket: ‘‘ No. 290. Stamford, Texas, May 
13th, 1908. No. Bales, 42. Stamford CompressCompany. Received 
from West Cotton Yard for account of Will Rives, Mark at owner's 
risk, forty-two balescotton. Not responsible for water damage or loss 
or damage by fire. This receipt must be returned on delivery of the 
cotton and is nonnegotiable. [Signed] T. O. Purkett, Supt.” 

The defendant has appealed principally upon the contention that 
it had no notice of the assignment of the receipt and cotton represented 
by it to appellee, and that it delivered the cotton to the order of Will 
Rives upon his statement that the receipt was then among his papers 
in a Stamford bank, and that he would deliver the same when he could 
get access to his papers. We cannot sustain the contention that ap- 
pellant is not liable under these circumstances. It is undoubtedly 
true that such a receipt, even in the absence of the stipulation against 
the negotiability, is not a negotiable instrument according to the law 
merchant, but such receipt containing, as this one does, the usual 
stipulation that the commodity will be delivered only on the return 
of the receipt partakes more of the nature of a contract than a mere 
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receipt. The stipulation last referred to is tantamount to an agree- 
ment on the part of appellant to become bailee for any and all per- 
sons to whom the receipt may be properly transferred or assigned. 
Union Trust Co. v. Wilson, 198 U.S. 530. Itis held that the transfer 
of such a receipt operates as an actual delivery of the property which 
it represents. Friedman v. Peters, 18 Tex. Civ. App. 11, 44 S. W. 
572. National Bank of Cleburne v. Citizens’ National Bank of Cle- 
burne, 41 Tex. Civ. App. 535, 93 S. W. 209. And in view of these 
considerations the appellant cannot be heard to say that it had no 
notice of the transfer of the receipt, but is estopped to deny that it 
held the cotton subject tothe return thereof. Stewart v. Phoenix In- 
surance Co., 9 Lea (Tenn.) 104. The holding in Sanger v. Travis 
County Farmers’ Alliance, 37 Tex. Civ. App. 321, 84S. W. 856, is not 
contrary to this conclusion, but rather in keeping with it since the 
right of the plaintiff in that case was determined by the very stipula- 
tion of the receipt itself, to the effect that the cotton was ‘‘transfer- 
able only on the books of the yard” issuing the receipt. And the other 
authorities, to the effect generally, that one holding the possession of 
property for another must be shown to have notice of an assignment 
to a third person before he can be held by such third person as for a 
conversion of the property, are not in point because of the absence of 
the contract feature of the receipt already discussed. We think the 
view here expressed comports with commercial usage, and is less cal- 
culated to work an injury than would be the opposite holding. 

Under the evidence the trial court was not required to find that 
the bills of lading for this cotton when actually shipped passed through 
the hands of appellee, and that it, therefore, had an opportunity to pro- 
tect itself and should have done so. 

We find no error in the judgment, and it is affirmed. 





GUARANTOR NOT JOINTLY LIABLE WITH MAKER. 


Levy v. Webster, Supreme Judicial Court of Maine, April 25, 1910. 76 Atl. Rep. 936. 


The guarantor of a note cannot be sued jointly with the maker. His contract is dis- 
tinct from that of the maker and he must be sued separately. 


Action of assumpsit by Charles Levy and another against John H. 
Webster and another. Verdict for plaintiffs, and defendant Eliza J. 
Webster moves for a new trial, and brings exceptions. Motion sus- 
tained. Exceptions not considered. 

Kinc, J. John H. Webster, one of the defendants, gave the note 
in suit to save himself from being committed to jail on a writ against 
him in an action of trover. At the time the note was given, at his 
request, the otherdefendant, Eliza J. Webster, signed an indorsement 
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on the back of the note, ‘‘I hereby guarantee the payment of the 
within note.” This is an action of assumpsit against the defendants 
jointly on the note, and the defense was duress. The presiding jus- 
tice instructed the jury that no duress had been proved that would 
avoid the contract of Eliza J. Webster, and directed a verdict against 
her. By agreement of counsel a verdict was also directed in favor of 
John H. Webster. The case comes before this court on exceptions 
by Eliza J. Webster, and upon her motion to have the verdict against 
her set aside on the usual grounds. 

It is elementary law that a guarantor is not suable jointly with the 
maker of the principal contract. Their contracts are distinct, and not 
joint. The guarantor must be sued separately upon his contract of 
guaranty, and not jointly upon the principal contract. Read v. Cutts, 
7 Me. 189, 22 Am. Dec. 184; Smith v. Loomis, 72 Me. 55. The con- 
tract of Eliza J. Webster was, by its express terms, that of a guarantor. 
The evidence established separate and distinct contracts, and not a 
joint contract. Accordingly the entry in this case must be that the 
verdict ordered against Eliza J. Webster be set aside and a new trial 
granted. So ordered. 





EVIDENCE AS TO NOTICE OF PROTEST. 


Noonan & Price Co. v. Ekwanok Realty Co., New York Supreme Court, Appellate Term, June 24, 1910. 
123 N.Y. Supp. 915. 


Evidence that an indorser’s name was not inserted in the certificate of protest 
until three days before the trial of the action against the indorser, together with the 
fact that his name was written in ink of a different color from that used for the other 
names is sufficient to establish that the indorser received no notice of protest. 

Action by the Noonan & Price Company against the Ekwanok 
Realty Company, Paul Silvestri, and Pietro Indelli. Judgment for 
plaintiff, and defendant Pietro Indelli appeals. Reversed, and new 
trial ordered. 


Seasury, J. The plaintiff has recovered a judgment against the 
appellant Indelli as indorser of a promissory note. 

The only question in issue is whether the appellant was duly 
served with notice of protest. The testimony of the notary was very 
general, and was based upon the certificate which he made out at the 
time the note was protested. Upon cross-examination the notary ad- 
mitted that the appellant’s name was inserted in the certificate three 
days before the trial of the action, which was long after the note was 
protested. An examination of the certificate shows that the appel- 
lant’s name is written in ink of a different color from that in which 
the other names on the certificate were written. The appellant’s 
name was evidently inserted after the certificate was written out. 
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The appellant testified that no notice of protest was received by him. 
In view of the positive testimony of the appellant, and the admis- 
sion of the notary, and the condition of the notary’s certificate, we 
think the learned court below was in error in awarding judgment for 
the plaintiff. 
Judgment reversed, and new trial ordered, with costs to the ap- 
pellant to abide the event. All concur. 


RIGHT OF SAVINGS BANK TO REQUIRE BOND OF 
DEPOSITOR ON LOSS OF PASS BOOK. 


Bayer v. Commonwealth Trust Co., Springfield (Mo.) Court of Appeals, June 6, 1910. 126 S. W. Rep. 268. 


—* 


A statute, authorizing savings banks to make reasonable rules, does not entitle 
the bank to require a depositor, who has lost his pass book, to give a bond, upon 
receiving the money, so as to protect the bank from a subsequent payment to another 
person, where there is no question as to the identity of the depositor. 


Action by Matthew John Bayer against the Commonwealth Trust 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Cox,-J. Defendant operates a savings bank, and plaintiff had de- 
posited therein $33, and received from defendant a pass book showing 
the amount of his deposit and containing a copy of the rules of the 
defendant. Plaintiff afterward claimed to have lost his pass book, 
notified defendant of that fact, and demanded the return of his money. 
Defendant refused to pay unless plaintiff would execute a bond as 
provided by their rules. Plaintiff made some effort to procure this 
bond, offering as surety thereon one John Hermanns, a jeweler, 
located at 2012 Salisbury street. Defendant asked for a report upon 
Hermanns from Bradstreet, and on receipt of same refused to accept 
Hermanns as surety on the bond. No further bond was offered, and 
plaintiff sued before a justice of the peace for the recovery of his 
money. He obtained judgment there, and, upon appeal to the cir- 
cuit court, trial was had before the court without a jury, who again 
found for plaintiff, and defendant has appealed. 

The question to be decided in this case is whether or not the ce- 
fendant was justified, under the circumstances, in refusing the pay- 
ment until bond of indemnity should be furnished. The appellant 
contends that the rule requiring bond to be given in such a case is an 
absolute one, and bond must be furnished before defendant could be 
required torepay. Upon this question we find no adjudications in this 
state. The provisions of the statute (Rev. St. 1889), relating to the 
organization of savings banks, so far as applicable to this question, 
are as follows: 

‘Section 1445. Corporations may be created under this article: 
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First, for the purpose of receiving, for accumulation and safe-keep- 
ing, any deposits of money from any persons, corporations or society, 
and investing, holding and repaying the same, crediting and paying 
interest thereon, as in this article authorized and provided and not 
otherwise.” Ann. St. 1906, p. 1131. 

‘Section 1450. * * Deposits shall be paid to depositors, or their 
representatives, when requested, under such regulations as the board 
of directors may prescribe, not inconsistent with the provisions of 
this article, which regulations shall be printed and conspicuously 
posted in all places where deposits are received, accessible and visible 
to all depositors. * *” Ann. St. 1906, p. 1134. 

‘Section 1452. A pass-book shall be issued to each depositor, con- 
taining the rules and regulations adopted by the board of directors 
governing deposits, in which book shall be entered each deposit made 
by, and each payment made to, such depositor; and no payment or 
check against any such savings account shall be made unless accom- 
panied by and entered in the pass-book issued therefor, except for 
good cause and on assurances, satisfactory to the officers of the bank. 
* * The directors may provide for making payments in case of loss 
of pass-book or other exceptional case, where its production may pro- 
duce loss or serious inconvenience to the parties. * *”” Am. St. 1906, 
p- 1135. 

It isapparent from these provisions of the statute that defendant 
was empowered to make reasonable rules governing the conduct of 
its business with its depositors, and, under these provisions of the 
statute, the defendant in this case had promulgated certain rules 
among which we find tae following: 

‘*Money on deposit will be paid to the depositor personally, or to 
any other person holding the depositor’s written order, duly witness- 
ed, or power of attorney, duly authenticated. In either instance, the 
pass-book must be presented, in order that payment may be entered 
therein, provided, however, that payments may be made without the 
production of the pass-book, if the depositor shall prove to the satis- 
faction of the executive committee that his book has been lost, stolen 
or destroyed, and shall give to the company a written discharge, with 
satisfactory indemnity against loss, for any payment made without 
the production of said book.” 

‘‘As the officers of the company may not be able to identify every 
depositor, and as the possession of the depositor’s pass-book may, if in 
improper hands, tend to mislead the officers in making payments, 
payments made by the company toone holding the pass-book shall be 
binding on the owner of the book, unless such owner has, prior to 
such payment, notified the company in writing that his book has been 
lost, stolen or destroyed, and requested the company not to make 
payments on presentation of such book.” 

It seems clear to us that these rules were reasonable and were 
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designed to protect the defendant against loss by payment of money 
to the wrong party; but it does not follow that these rules could be 
arbitrarily enforced and a compliance with them to the letter re- 
quired in every instance before a party could withdraw his money. 
The very purpose of the organization of savings banks is to accom- 
modate people of small means, and it goes without saying that many 
of these people might be unable to furnish bond at all, and, hence, if 
the rule requiring an indemnity bond to be given before the repay- 
ment of money in case of the loss of a pass-book was a condition pre- 
cedent to be complied with in all cases, many instances would arise in 
which the party would be compelled to lose his money, and the de- 
fendant would be enriched to that extent. The evident intent of the 
provisions of the statute above quoted was to place it in the power of 
institutions of the character of this defendant to protect themselves 
against imposition and loss; but they must receive a reasonable con- 
struction and the rules adopted under them must also receive a rea- 
sonable construction, and when it is clear that the purpose to be ac- 
complished by them, which is the security to defendant against loss, 
can be fully accomplished without requiring the production of a bond, 
then they should not be permitted to withhold the money because 
the bond is not furnished. 

The reason which justified the adoption of the rule requiring bond 
before payment. of money, after the loss of a pass-book, is the neces- 
sity for protecting defendant against the possibility of being compell- 
ed to again pay should some other person produce the pass-book. It 
logically follows that when, in a given case, the defendant had no 
reason to fearthat any loss might occur in that way, then there would 
be no reason for requiring the bond. These pass-books are not nego- 
tiable. Hence, if the amount deposited was paid to the person who 
deposited it before receiving notice of the transfer of a pass-book, 
such payment would be an absolute protection to the defendant against 
any demand that might subsequently be made by one having the pass- 
book in his possession, so that the real necessity for requiring bond 
in such a case would be to protect the bank in case a mistake was 
made in the identity of the person to whom they were paying the 
money. In this case there was no question about the identity of the 
depositor. The officers of defendant were fully satisfied that he was 
the right party, and that his pass-book had been lost or stolen, and 
under these conditions it would seem entirely useless to require the 
depositor to give a bond to protect the defendant against a repayment 
of the money when no such contingency could be made possible. Had 
there been any question as to the identity of the depositor, then, in 
that event, the right of defendant to insist on the bond of indem- 
nity would have been absolute, and plaintiff could not, and ought not 
to have recovered the money until the bond was furnished; but, under 
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the evidence in this case, the court was justified in holding that the 
bond should not have been required. 

The evidence in this case shows that the plaintiff offered to furnish 
the bond and offered as security his relative, John Hermanns, whom 
the evidence shows had been in business for several years, and even 
the report furnished to defendant by the Bradstreet agency showed 
his estimated stock to be worth from $800 to $1,000, and this all being 
personal property, being located in the city, and its owner having been 
in business for 12 or 15 years, it may be, and probably is, a fact that the 
trial judge who heard the testimony thought the security offered by 
the plaintiff was sufficient and ought to have been accepted by the 
defendant, and, if so, the evidence in this case was sufficient to sus- 
tain that finding, and, as no declarations of law were asked or given, 
we are warranted in assuming that he found for plaintiff for the reason 
just assigned. 

The finding of the trial court was justified upon either of the above 
grounds, and his judgment will be affirmed. All concur. 


NOTE OBTAINED BY FALSE REPRESENTATION. 


Minneapolis Brewing Co. v. Grathen, Supreme Court of Minnesota, June 17, 1910. 126 N. W. Rep. 827. 


It isa defense to an action by the payee of a pronissory note that the defendant 
signed without consideration, and in the belief that he was signing a liquor dealer's 
bond as surety. 


Action by the Minneapolis Brewing Company against Nic Grathen 
and others. Verdict for defendant Charles Riechmann, and plaintiff, 
from an order denying a new trial, appeals. Affirmed. 

Srart, C. J. This action was brought in the district court of the 
county of Winona upon a promissory note, dated September 14, 1905, 
for $1,000. There was a verdict for the defendant Riechmann, and 
the plaintiff appealed from an order denying its motion for a new trial. 

The allegations of the answer are somewhat involved; but, liberally 
construing them, as we must, it is reasonably clear that the answer 
alleges two defenses. It alleges facts which show that there was no 
consideration for the instrument, or note, signed by Riechmann, for 
the reason that, if Grathen was, as alleged the agent of the plaintiff, 
and operating the saloon for it, and the instrument was to be executed 
for the benefit of the plaintiff, and not for Grathen, then there was no 
consideration for the instrument moving from the plaintiff to Grathen, 
its agent; hence there was no consideration for Riechmann’s execution 
of the instrument, for he was surety only for Grathen in a matter in 
which he was acting as agent for the plaintiff. If there was no con- 
sideration for the instrument or note signed by Riechmann, it was a 
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complete defense, even if he was negligent in executing it. The 
answer also alleges the manner in which his signature was obtained 
to the instrument which he believed to be a bond, and not a note, by 
reason of false representations, as to its nature, originated and made 
by the plaintiff to Grathen, who, believing them to be true, repeated 
them to Riechmann who, believing the statements so made to him by 
Grathen, and relying thereon, without negligence, signed the note, 
believingitto be abond. These facts, if proven, alsoconstitute a de- 
fense. It is true, as claimed by the plaintiff, there was no allegation 
that plaintiff told Grathen to get Riechmann to sign the instrument, 
or that it directed him to repeat to Riechmann its statements as tothe 
character of the instrument, nevertheless the answer states a defense; 
for it alleges that the representation as to the character of the instru- 
ment was false, and it is immaterial whether Grathen, in making 
them, was the agent of the plaintiff or its confiding dupe as to the 
character of the instrument. 

The trial court instructed the jury to the effect following: First. 
If the plaintiff either directed or expected and intended that its repre- 
sentations to Grathen as to the nature and purpose of the instrument 
to be executed should be passed on to Riechmann, then it would not 
lie in the mouth of the plaintiff to claim that he had no right to be- 
lieve the representation, or that he was negligent in acting upon it. 
Second. Onthe other hand,if the representation was made by Grathen 
alone, without the direction of expectation by the plaintiff that it 
should be made to Riechmann, then the plaintiff would not be at fault 
for the making of the representation by Grathen. It would be nec- 
essary, if such be the case, for Riechmann to show by a fair prepon- 
derance of the evidence that he was not negligent in signing the note 
in alleged reliance upon the representation of Grathen. The giving 
of these instructions is assigned by the plaintiff as error, forthe reason 
that they were not justified either by the answer or the evidence. It 
is true, as claimed by plaintiff, that the answer does not directly al- 
lege that the plaintiff either directed or expected and intended that 
Grathen should go to Riechmann and repeat the alleged representation 
made by plaintiff to him; but the answer does allege that plaintiff 
prepared the instrument, which turned out to be a promissory note, 
delivered it to Grathen, and then represented to him that it was a 
liquor dealer’s bond, which he must execute with two sureties, and, 
further, that because of the confidential relation between the plain- 
tiff and Grathen he believed the representations and repeated them to 
Reichmann, coupled with the request that he should sign his liquor 
dealer’s bond. It may be fairly implied from these direct allegations 
that the plaintiff expected and intended that his alleged false repre- 
sentations as to the character of the instrument would be repeated 
to the parties Grathen might request to sign the instrument as his 
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sureties. An examination of the evidence leads us to the conclusion 
that the giving of the instructions was justified by the evidence. In 
reaching this conclusion we have not overlooked the fact that the evi- 
dence is reasonably conclusive that Grathen was not the agent of the 
plaintiff as alleged in the answer. But the allegation as to the agency 
was only relevant to the defense of want of consideration, and in- 
asmuch as the defense was expressly taken from the jury by the 
trial court the failure of proof of agency was immaterial. 

The other assignments of error relate to the sufficiency of the evi- 
dence to sustain a verdict for the defendant Riechmann as to each 
question submitted tothem. The evidence was radically conflicting. 
Some of it, so far as its credibility may be judged by an inspection of 
the record, seems improbable; but its credibility was a question for 
the jury, subject to the discretionary control of the trial judge, who 
exercised his discretion and denied a new trial for the reason that ‘‘ the 
evidence is not so clearly insufficient to justify the jury’s finding as 
to warrant vacation of it, especially in view of the fact that there have 
been two trials of the action by jury, both resulting in a verdict in 
Riechmann’s favor.” We hold that the evidence is sufficient to sus- 
tain the verdict. 

Order affirmed. 


PARTNER’S INDIVIDUAL NOTE. 


Caswell v. Pure Bred Cattle Commission Co.. Supreme Court of Iowa, June 16, 1910. 126 N. W. 
Rep. 908. 


The acceptance of the individual note of one member of a firm for a firm obli- 
gation does not constitute a payment of the debt in the absence of an express agree- 
ment to that effect. Ifthe note is not paid the creditor may sue the firm. 


Action to recover the amount alleged to be due from defendants, 
Charles Excher, Jr., H. R. Ryan, and E. G. Ryan, engaged in busi- 
ness aS a partnership under the name of the Pure Bred Cattle Com- 
mission Company, for cattle of plaintiff's sold by defendants as com- 
mission merchants. The defendants alleged settlement consisting 
of the acceptance by plaintiff of the individual note of H. R. Ryan 
for the amount of plaintiff's claim. The case was tried to the court 
without a jury, and judgment was rendered for plaintiff, from which 
defendants appeal. Affirmed. 

McC iain, J. The evidence tended to show that the defendants 
received plaintiff's cattle for sale and sold them on plaintiff’s account, 
H. R. Ryan, the manager of the partnership, acting for the firm in 
the transaction; that about eight months after the sale was made, 
and after plaintiff had repeatedly demanded payment from defendant 
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H. R. Ryan, acting as manager, the plaintiff accepted from Ryan his 
personal note for the amount due to plaintiff from defendants; and 
that this note, which was past due before this action was institu- 
ted, had never been paid and was still in the possession of the plain- 
tiff. A return of Ryan’s note was tendered. 

Under these facts, which we are justified in assuming the court 
found to be established by the evidence (which finding has the force 
and effect of the verdict of a jury),the only question of law involved is 
whether the acceptancefrom one of two or more members of a partner- 
ship of the individual note of such member constitutes a settlement 
of a claim as against the other partners. This question is easily an- 
swered. The acceptance of the note of one of two or more debtors 
jointly and severally bound does not presumptively constitute a set- 
tlement of the claim. McLaren v. Hall, 26 Iowa, 297; Edwards v. 
Trulock, 37 Iowa, 244. Theclaim of defendant that there was an ex- 
press acceptance of the note in satisfaction of the amount due from 
defendants to plaintiff was not supported by the proof, and the mere 
receipt of the note does not give rise to any implication that it was 
received in settlement. 

The judgment is affirmed. 


PATENT RIGHT NOTES. 


Showell v. Barr, Supreme Court of Pennsylvania, April 18, 1910. 76 Atl. Rep. 718. 


Notes given for shares of stock in a corporation to which the payee of the notes 
had assigned patent rights are not within the meaning of a statute requiring notes 
given for patent rights to have the words ‘‘Given for a patent right” written thereon. 


Action by E. B. Showell and others against J. H. C. Barr. From 
an order making absolute a rule for judgment for want of a sufficient 
affidavit of defense, defendantappeals. Reversed, with a procedendo. 

The notes in suit were two collateral promissory notes each for 
$1,250. The plaintiffs were the indorsees of the payee. The defend- 
ant wasthe maker. It appeared from the affidavit of defense that the 
notes in suit were given in payment for the stock of a corporation to 
which Harry F. Hall, the payee, had assigned certain patents. 

Mestrezat, J. This is an action of assumpsit brought by the holder 
against the maker to recover the debt and interest alleged to be due 
on two promissory notes. 

The notes were not given for a patent right within contemplation 
of the act of April 12, 1872 (P. L. 60), and the averment in the affi- 
davit in reference thereto is without merit as a defense. 

The judgment is reversed with a procedendo. 
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BY W.H. KNIFFIN, JR. 
Cashier of the Home Savings Bank, Brooklyn, N. Y. 


SAVINGS BANK FAILURES IN NEW YORK. 


(First Paper.) 
UNDERLYING CAUSES. 


HE failure of any business venture is to be deplored. It entails 
T not only loss of money but anxiety of mind, and where the fail- 
ure is due to causes beyond’control the latter is as much an 
affliction as the former. Inasmuch as all well conducted busi- 
ness concerns make due allowances for bad debts, the losses from 
this source are considered part of the risks of trade. Likewise the 
losses in the field of finance are a charge against gross profits and 
are duly provided for in the surplus fund and undivided earnings. 
But the closing of a banking institution is attended with such wide- 
spread consequences that such a happening can well be classed as a 
catastrophe. Especially is this true of savings institutions, holding 
the rainy day funds for those who have no “‘ surplus and undivided 
profits,” who do not take the risks of business with their savings and 
to whom the locking up of a few dollars and the loss or the expect- 
ancy of loss is a severe blow. 

A sound financial system is not an accident, and wherever such 
exists it may be taken for granted that wisdom has cost its price, 
and only sad experience revealed the weaknesses prevailing. Wit- 
ness New York state. It is the proud boast that her savings bank 
system is well nigh perfect, and the supervision more efficient than 
obtains anywhere; and yet, at what a cost hasthis come about! Be- 
tween 1819 the date of the incorporation of the Bank for Savings to 
1854 no failure is recorded and barring the closing of a very modest 
institution in 1886, with assets of less than $600, no savings bank has 
closed its doors since 1878; yet in the decade preceding 1880 no less 
than twenty-five savings banks went to the wall, and during the 
period between 1871 and 1884 twenty-eight failures are recorded, with 
total liabilities of $14,720,292.40, out of which dividends amounting 
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to $9,637,636.74 were paid, leaving a loss of $5,082,655.66, a million of 
which fellupon the depositors of the Third Avenue Savings Bank, 
of New York. But out of this mass of wreckage grew the law of 
1875, which with subsequent amendments as the needs demanded 
and experience suggested has given New York a model savings bank 
act, under which not only prosperity but safety, has come to the mil- 
lions of savings bank depositors. 

The failures herein recorded were not only disastrous and far 
reaching in their effects, but all too large in proportion to the num- 
ber of banks then in existence. The failure of one bank is bad en- 
ough, but when fifteen per cent. go to the wall, the solvency and 
stability of all arein jeopardy. The small dividends paid in many 
cases, as given in the appended table were due, no doubt, to the fact 
that the banks had been conducted utterly without regard to the 
fundamental principles of banking. Many of these were not ‘‘insti- 
tutions for the promotion of habits of thrift and industry among the 
masses’—the fundamental purpose of all savings institutions—but 
were incorporated and operated for personal gain and to serve per- 
sonal ends, and the element of safety and conservatism so essential 
to savings bank management was sadly lacking. Specific instances 
of the utter lack of sound banking methods will be given in another 
paper, but asa general proposition it may be stated that had the 
managers of these defunct institutions had the least regard to the 


elementary principles of banking, not to say common honesty and 
good business judgment,such risks would never have been taken with 


trust funds. 


Another reason for the small dividends was the prolonged and 
expensive receiverships. These have been characteristic of banking 
everywhere, but in some of these instances the fees were beyond all 
reason and the time consumed utterly unnecessary. It is bad enough 
that an institution be mismanaged while a going concern, but when 
it becomes defunct and helpless, to have it ‘‘milked”’ until the last 
dollar is squeezed out is as unjust as itis unkind. 

UNWARRANTED INCREASE IN SAVINGS BANKS. 

One of the primary causes of these failures was the fact that there 
were too many banks. Between 1868 and 1875 there was an increase 
of 56 banks in a period of seven years, the total for the state stand- 
ing at 158 the highest point on the latter date, Between 1854 and 
1878 there were at least 31 failures. In contrast, let it be noted that 
between 1888 and 1910, a period of 22 years, there was a gain of but 
15 banks, with no failures recorded during that time. The total re- 
porting on January Ist, 1910 was 140, or less than in 1875 with a 
greater population and far greater wealth to draw from. The con- 
clusions are obvious. 

The law of supply and demand operates in banking as well as in 
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other lines of business, and the chartering of banks without regard 
to economic conditions, and in return for political favors, and in 
places where the field was already covered was naturally followed by 
bankruptcy. The wonder is that many more did not go to the wall. 

In 1866 the superintendent of banking addressed the legislature 
upon the question of incorporating more savings banks, urging that 
care be taken to ascertain the demand and possibility of support be- 
fore chartering others, but met with a glowing response in the in- 
corporation of thirteen new savings banks, six of which were in towns 
amply provided for. 

Again, in 1867 this officer called attention to the hasty granting 
of charters, and prophesied disaster. His warning produced no ef- 
fect upon the enthusiastic legislators, who promptly proceeded to 
charter thirteen (unlucky number?) new banks, eight of which 
were in towns already supplied, two being in the same village within 
gunshot of each other. Seven of these closed within ten years. Again 
in 1868, he called attention to the impolicy of granting charters with- 
out regard to demand, or consideration of the needs of the community, 
only to be met with an answer in the form of twenty more savings 
banks, twelve of which were in communities already supplied. 

Likewise in 1869, the legislators were warned of the danger of 
this practice, but ‘‘ heeded” the warning by granting twenty-six char- 
ters, fourteen of which were utterly needless, and ten never had vi- 
tality enough to organize. 

The multiplicity of such institutions madeit acase of the survival of 
the fittest,and in the struggle for existence competition crept in as it 
generally does when the field is crowded, proving fatalto many of these 
ill-advised institutions. This competition naturally did not take 
the form of offering the highest security, but highest rate of inter- 
est, and as a result we have the facts set forthinthe table. Elabor- 
ate banking quarters were fitted up, high salaried officials engaged, 
costly stationery, speculative investments, and bare-faced fraud ad- 
ded to the burden under which they were not able long to survive and 
the crash came. 

To the savings bank official unacquainted with the ways and me- 
thods of the seventies, the history of these banking ventures sounds 
like a tale from the Arabian Nights, and one can scarcely believe that 
in the Empire State with its present well nigh perfect banking system 
such practices were ever in vogue, or permitted long to continue. 
But since every reform is preceded by an abuse, the high estate of 
the present has only been possibleat the cost ofa low estate in the past. 

THE AVAILABLE FUND. 

Up to this period, as already indicated, charters were granted by 
special act of the legislature, and no two were alike. The intent of the 
legislature no doubt was to safeguard the interests of the depositor; 
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the aim of the applicants was to obtain as wide a latitude as possible, 
and*yet have the appearance of being conservative. Perhaps no 
more pernicious feature ever crept into savings bank charters than the 
so-called ‘‘ available fund” clause which made its appearance in 1846, 
which provided, in thisinstance: ‘‘ It shall be the duty of the trustees 
to invest, as soon as practicable, in public stocks or securities or in 
bond and mortgages as provided for in this act, all sums received by 
them deyond an available fund of not exceeding $50,000, which they may 
keep to meet current payments of said corporation, and which may by 
them be kept in deposit on interest or ‘otherwise’ in such available form 
as the trustees may direct.” 

The idea, no doubt, was that this fund should be kept on deposit 
with other banks subject to call, but the clause ‘‘ otherwise in such 
available form” played havoc with the good intentions. In the first 
place it was a fixed sum, not proportioned to the size of the bank, and 
while it may have been large enough for a small bank, it was utterly 
inadequate for a larger one, and would naturally be increased as the 
needs demanded. It was subsequently increased to $100,000 in 184% 
when the deposits should exceed $400,000, and in 1849 to one-third 
of the deposits. Moreover it was absolutely at the disposal of the 
trustees, and while the investments were supposed to be restricted, 
by this bad feature they were, to a certain extent, placed at the dis- 
cretion of the trustees, which as will be seen later was not of the high- 
est order. In one case this available fund was sent to Chicago and 
placed in a collateral loan on real estate, an available form indeed! 
The form was usually collateral loans with questionable security. 
The line of investments was gradually extended from purely govern- 
ment securities to certain city bonds; then, in 1850 to the bonds of 
any city in New York state; in 1853 banks of New York and Brooklyn 
were authorized to invest in the bonds of any state in the Union, 
and to loan on these as collateral. Town bonds were added to the list 
in 1863. This latter addition was the cause of many losses, especi- 
ally in cases of town bonds issued in aid of railroads. 

This available fund clause opened the doors to widespread abuses, 
and while the law then, as now, was supposed to safeguard the inter- 
ests of the depositors, through this medium much discredit was thrown 
upon the banks of that time. The inventories of the failed banks 
show large investments in repudiated southern bonds, illegal railroad 
bonds, second mortgages, and doubtful collateral loans. The spec- 
ulative instincts of the trustees got the better of their good judgment 
(if they had any) and through the gambling with this fund, disaster 
came thick and fast. To these two causes may be added incompe- 
tency on the part of the trustees, bad management, speculation, pol- 
itics, unlawful banking, and in some cases downright and inexcusable 
dishonesty, specific instances of which together with a review of some 
of the most notable failures will appear in the next number. 





SAVINGS AND TRUST DEPARTMENT. 


SAVINGS BANK FAILURES IN NEW YORK. 





: } Period 
of Life. 


1869-1876. 
1860-1876. 
1868-1871. 
1868-1871. 


1871-1877. 
1868-1877. 


1851-1873. 


1867-1875. 
1872-1886. 
1868- 1877. 
1866-1875. 
1871- 

1851-1854. 
1865- 

1863-1870. 


1851-1876. 
1868- 1875. 
1869-1876. 
1869-1877. 
1869-1877. 
1863-1875. 
1869-1872. 


1871-1877. 
1867-1877. 


1868 - 1875. 


1854-1857. 
1853-1878. 
1868-1878. 
1854-1875. 
1870-1876. 
1873- 

1869-1877. 


* All located in New York City unless otherwise indicated. 


Dividends 
paid. 


Name of Bank.* 


Guardian Savings................ 
Bowling Green Savings........... 
CiniraOR SAGES... 6.0 6cssescee 
Clinton Savings 

Central: City Savings, Utica........ 
Central Park Savings.. 

East Side for Sailors....... ..... 
German Savings, Morrisania...... 
German Uptown Savings......... 
Haverstraw Savings.............. 
Knickerbocker Savings 

Long Island Savings, Brooklyn.... 
Market Savings 


Mechanics and Traders Savings... 


Mutual Benefit Savings......... oe 
New Amsterdam Savings......... 
Oriental Savings......... 


New Rochelle Sav., New Rochelle. 


Peoples Savings, New York...... 

Peoples Safe Dep. & Savings Inst., 
Syracuse 

Rockland Co. Savings, Nyack.... 

Saratoga Savings, Saratoga 

Security Savings, New York 

Six Penny Savings, Rochester. .... 

Six Penny Savings, New York.... 

i ere 

Third Avenue Savings... 

ee . ree etre tT TT ee 


Union Savings, Saratoga Springs.. 


Pe rere 


None 


None 


Due 
Deposttors 
at failure. 
$87,997 
1,284,244 
561,651 
35 441,112 
15 102,203 
68 67,884 
59 180,948 
30 40,013 


100 516 


46 227,233 
64 889,678 
75 68,594 
86 472,671 
100 857.478 
3! 967.374 
71 1,454,029 
439,000 

77 510,214 
60 182,278 
2 59,168 
48 200,288 
32 1,480,852 
37,868 
88 43,555 
61 395,518 
95 69,000 
85 1,787,825 
72 876,135 
19 1,399,129 
15 76,064 
68 152,884 
20,022 


15.443.415 


Amount 


paid. 


$40,981 
1,072,941 
561,651 
152,241 
12,178 
45,660 
106,759 
12,004 
516 
88,293 
565,903 
43.775 
406,497 
857,478 
311,398 
1,017,371 
279.994 
392.435 
110,182 
39.577 
98,000 


1,214,299 


32,657 
245,626 
65,550 
1,471,794 
627,514 
205,094 
11,409 
104,273 


10,185,030 


The following banks closed voluntarily and paid in full: Central Savings, Troy; Coxsackie Savings; 


Eleventh Ward, N. Y.; Equitable, N. Y.; Fulton Co.; 


Hope Savings, Albany: Mechanic's, Brooklyn; 


Morrisania, N. Y.; Newtown Savings Bank; Park Savings, Brooklyn; Port Jervis Savings Bank. 


(Zo be Continued.) 


LITTLE POINTS OF LAW FOR SAVINGS BANK MEN. 
GIFTS INTER VIVOS. 


No. 8. 


In the June number of the Banxinc Law Journat, the subject of 
gifts causa mortis was treated, and a most excellent case reviewed in 
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which, by the operation of this principle, savings bank accounts to 
the extent of $40,000 were effectually transferred from the owner to 
a friend by the simple act of delivery accompanied by a note in ex- 
planation of the intent of the owner. In this case the owner appre- 
hended death from a surgical operation and was not disappointed in 
his apprehension, and the gift became effectual. 

The introductory remarks in that number will apply to the present 
instance; but before proceeding further let the distinction between 
gifts causa mortis and gifts zuter vivos be clearly understood. In the 
former, the owner must deliver the book in anticipation of death, 
with the zz¢ent to transfer title to the property represented thereby, 
and must die from that illness; or, as stated in the case referred to 
above (Ridden v. Thrall, 125 N. Y. 572) in consequence of it. If he 
recovers, the gift is revoked. Inthe matter of a gift between the liv- 
ing, however, the procedure is more simple, and the only element 
necessary is delivery of the book with the znéent to carry title. 

The usual contract of deposit in a savings bank is to pay the own- 
er, upon his order, to his attorney, or upon death to his legal repre- 
sentative. As a condition of payment, in practically all banks of this 
character, the book is required except in a few commercial institu- 
tions operating savings departments, where the accounts are treated 
in a manner similar to checking accounts. Savings banks usually 
reserve the right to pay upon mere presentation of the book, and rec- 
ognize the holder as one having authority to draw; but, as a contrary 
proposition, do not, either in law or practice, recognize the fact that 
they are obliged to pay to whomsoever may present the book. In the 
Ridden v. Thrall case the court held that ‘‘the depositor can draw the 
money without making an order simply by the presentation of the 
book, and so can any owner of the book.” 

It is doubtful however, if the banks generally would recognize 
such an obligation, and would insist as a matter of safety that there 
be some other evidence of ownership than the mere possession of the 
book, which, in cases of lost or stolen books, would be no evidence 
at all, and would carry the risk of paying the true owner upon proof 
that the bank had been negligent in paying. 

The cases wherein the book has been handed over without undue 
ceremony, with the intent to transfer ownership, are not numerous. 
The majority of cases have arisen through an attempt to read a gift 
through the opening of a joint or trust account, in some instances 
with considerable success and in others without. In the present in- 
stance we shall review two cases briefly, one showing what does zot 
constitute a gift inter vivos, and another which contains the neces- 
sary elements to make the transfer complete and effectual. 

John Sweeny obtained a pension from the Government and de- 
posited the money in two savings banks. Ona certain day he bor- 
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rowed ten dollars from his friend Tyrrel and with it proceeded to 
entertain some friends, and got drunk. Shortly afterward he came 
back to Tyrrel and said ‘‘ Here, boss, is my two bank books; as long 
as I have them and can draw money I can never keep sober. Take 
it. That moneyis yours. 1 don’t wantit. Itis only acurse to me.” 
Further testimony tended to show that Sweeny had indicated he 
wanted Tyrrel to have the money ‘‘if anything happened to him.” 
A few days later Sweeny disappeared and has never been heard from 
since. For seven years no claim was made upon the banks for any 
of the money, and the question at issue was, whether a bona fide gift 
had been made? 

In his opinion Justice Ingraham said: ‘‘If this was the transac- 
tion it is clear that there was no absolute gift of the money in the bank, 
but the intention was for Tyrrel to keep the books so that in the event 
of Sweeny’s death he would be entitled to the money. There 
would be, therefore, no present intention to part with the absolute 
title to the money represented in the books necessary to make a val- 
id gift. Tothe money represented by these books Tyrrel concededly 
had no title. It belonged toSweeny. To sustain this action there 
must be convincing proof that what Sweeny zxtended at the time he 
delivered the books was, that absolute title to the money on deposit 
should vest in the plaintiff, and that Sweeny intened to and did part 
with all dominion and title to it by a transfer of it to the plaintiff. 


If his intention was to give these books in the plaintiff’s keeping, 
so that upon his death, what was left in the bank should be the prop- 
erty of Tyrrel, there was not a valid gift that would entitle the plain- 
tiff to recover.” 


The gift in this case depended upon a conversation that took place 
ten years before the trial and no record was kept, and it is quite 
easy to see that a slight change in the wording would have altered 
the aspect materially and the probabilities were against his giving the 
books absolutely to Tyrrel. Other evidence tended to show that 
Tyrrel did not consider this to be his own money; and the clear in- 
tent of Sweeny being impossible to ascertain, the gift was ineffectual. 
Had the transaction been clearcut and explicit without qualifications 
or open to question as to the intent, no doubt the gift would have 
been legally recognized. Tyrrel v. Emigrant Industrial Savings 
Bank, 77 App. Div. (N. Y.) 131. 

A much better gift was that made by Mary Murphy, who, on Dec- 
ember 15,1900, gave her pass book on the Auburn Savings Bank to 
Bridget La Fleur, together with an order calling for the full amount 
due. Five days later Mrs. Murphy died, and on the afternoon of that 
day the pass book and order was presented at the bank by Mrs. La 
Fleur and a new book was issued in her name. Subsequently she 
called for the money but found that the administrator of Mrs. Murphy 
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claimed the fund also. The delivery of the book was not questioned, 
nor the regularity of the order, and the case hinges on the act itself. 

The appellant contended that the order was not equivalent to an 
assignment, and that the death of Mrs. Murphy before the presenta- 
tion of the book and order revoked the same. 

The court said: ‘‘ The rules applicable to a check are not 
pertinent, for the transaction was one peculiar to a savings bank de- 
positor. The method of the transfer was by delivery of the pass book 
and order directing the bank to pay. We think this symbolic delivery 
of the deposit evidenced by the pass book with the order transferred 
irrevocably the fund to the transferee. It can be sustained as a gift 
as effectively as if the money had been paid over to Mrs. La Fleur. 

The transaction is unimpeached, and the delivery was the best of 
which the fund was capable unless the money itself had been with- 
drawn from the bank and handed to donee, which would have been un- 
usual, especially in the transfer of money on deposit in a bank of that 
character. * * Whether therefore,viewed asa gift consummated by 
delivery, or as the transfer of the fund founded upon a sufficient con- 
sideration, the ownership became unqualifiedly vested in Mrs. La 
Fleur.” McGuire v. Murphy, 107 App. Div. (N. Y.) 104. 

It would therefore appear that the elements necessary to make a 
gift between the living valid are simple, being clear intent and de- 
livery; but where no order in writing accompanies the book, the in- 
tent may be more difficult to establish, especially if the donor is dead. 

Such cases are not common, and it is not often that banks are ask- 
ed to pay upon the strength of a gift zzter vivos; but, in such event, 
the bank should be extremely cautious or lawsuit will result, if there 
are other claimants. Legal advice should be sought and bond of in- 
demnity required. a 
MASSACHUSETTS SAVINGS BANKS AUTHORIZED TO LOAN ON 

LIFE INSURANCE POLICIES. 


By an amendment to the banking law of Massachusetts, approved 
April 8, 1910, savings banks are authorized to make loans on pledge 
of life insurance policies issued by companies approved by the bank- 
ing commissioner to the extent of ninety per cent.of the cashsurrender 
value of the policies; the aggregate amount of which is limited to 
one per cent. of the deposits of the bank. 

This is a new departure in the feature of savings bank collateral 
loans in a state already quite liberal in this matter. Savings banks 
in Massachusetts are now permitted to loan on the following personal 
securities:—In loans running for not more than one year, limited to 
one-third of the deposits and income,and not more than5 % toany one 
interest: (A.) Note signed by 3 parties individually and severally. 
(B.) Corporation paper with one or more sureties or indorsers, under 
stipulated restrictions as to indorsers, audits of borrowing concerns, 
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etc. (C) Bonds or notes of gas and electric, telephone and street 
railway companies, under stipulated conditions, as toearnings. (D.) 
Bonds or notes of railroad corporations legal for investment having 
not over one year to run from time of investment. (E.) Notes with 
pledge of collateral secured by (1) Mortgages; (2) Securities that 
are legal investments at not more than ninety per cent. of the market 
value; (3) Deposit books of savings banks up to ninety per cent. of 
the amount on deposit; (4) Shares of railroad corporations whose 
bonds are legal investments according to subdivisions a, b, and e, 
clause 3, section 68 laws of 1908; (5) Other bonds, notes, or stock of 
corporations at such percentage of their value as the trustees may 
determine, under supervision of the bank commissioner. (6) (New) 
Life insurance policies, as above. 

It will readily be seen that in comparison with New York, where 
banks are only permitted to make collateral loans on such securities 
as are legal investments, Massachusetts banks have considerable lat- 
itude in the matter of shorttime loans. Indeed, the creditable record 
made by the banks of this commonwealth during the panic of 1907 
was due in a large measure to the fluidity of these assets, making it 
unnecessary for the banks to sell their bond holdings in order to meet 
the demands of their depositors. The life insurance policy, issued 
by a good company and having a stated cash surrender value, would 
seem to be a very desirable form of security, with a good income rate. 





TRUST COMPANY RESERVES IN MASSACHUSETTS. 

By the act of 1902, trust companies in Massachusetts are required 
to maintain the following reserves: An amount equal to fifteen per 
cent. of the deposits payable upon demand within ten days. One- 
third of such reserve to consist of lawful money, gold certificates, sil- 
ver certificates, and national bank notes. One half of the remainder 
may be deposited at cal] with national banks in Massachusetts, New 
York (City), Philadelphia, Chicago or Albany; the balance may be 
invested in U. S. bonds and Massachusetts bonds at par value. 

By an amendment approved April 8, 1910, savings deposits and 
time deposits represented by certificates or agreements in writing are 
excluded. But if such time deposits shall be demandable within thirty 
days, they shall be subject to the reserve requirements. Trust com- 
panies in Boston must maintain a twenty per cent. reserve, computed 
inthe same manner. Time deposits are not permitted to be with- 
drawn before the time stipulated in the instrument of indebtedness, 
and where no time is mentioned such deposits shall not be withdrawn 
without giving thirty days’ notice. Originals or duplicates of time 
deposit certificates shall be kept on file and submitted to the bank 
commissioner upon request. Failure to comply with the above pro- 
visions carries a penalty of one thousand dollars for each offence. 
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New Inheritance Tax Law. 


At the recent special session of the New York Legislature a law was passed, mak- 
ing very radical changes in the taxation of property received from deceased persons. 
It is known as the Inheritance Tax Law and amends the general tax law as follows: 







AN ACT TO AMEND THE TAX LAW IN RELATION TO TAXABLE TRANSFERS, 































Section 1. Section two hundred and twenty of chapter sixty-two of the laws of 
nineteen hundred and nine, entitled ‘‘ An act in relation to taxation, constituting 
chapter 60 of the consolidated laws,” is hereby amended to read respectively as follows: 

§ 220. TAXABLE TRANSFERS. A tax shall be and is hereby imposed upon the trans- 
fer of any property, real orpersonal of the value of more than one hundred dollars or of 
any interest therein or income therefrom, in trust or otherwise, to persons or corporations 
not exempt by law from taxation on real or personal property, in the following cases: 

1. When the transfer is by will or by the intestate laws of this state from any 
person dying seized or possessed of the property while a resident of the state. 

2. When the transfer is by will or intestate law, of property within the state, 
and the decedent was a nonresident of the state at the time of his death. 

3. Whenever the property of a resident decedent, or the property of a nonresi- 
dent decedent within this state, transferred by will, is not specifically bequeathed or 
devised, such property shall, for the purposes of this article, be deemed to be trans- 
ferred proportionately to, and divided pro rata among all the general legatees and 
devisees named in said decedent’s will, including all transfers under a residuary clause 
of such will. 

4. When the transfer is of property made by a resident or by a nonresident when 
such nonresident’s property is within this state, by deed, grant, bargain, sale or gift 
made in contemplation of the death of the grantor, vendor or donor, or intended to 
take effect in possession or enjoyment at or after such death. 

5. When any such person or corporation becomes beneficially entitled, in posses- 
sion or expectancy, to any property or the income thereof by any such transfer, whether 
made before or after the passage of this chapter. 

6. Whenever any person or corporation shall exercise a power of appointment 
derived from any disposition of property made either before or after the passage of 
this chapter, such appointment when made shall be deemed a transfer taxable under 
the provisions of this chapter in the same manner as though the property to which 
such appointment relates belonged absolutely to the donee of such power and had been 
bequeathed or devised by such donee by will; and whenever any person or corporation 
possessing such a power of appointment so derived shall omit or fail to exercise the 
same within the time provided therefor, in whole or in part, a transfer taxable under 
the provisions of this chapter shall be deemed to take place to the extent of such 
omission or failure, in the same manner as though the persons or corporations thereby 
becoming entitled to the possession or enjoyment of the property to which such power 
related had succeeded thereto by a will of the donee of the power failing to exercise 
such power, taking effect at the time of such omission or failure. 

7. The tax imposed hereby shall be at the rate of five per centum upon the clear 
market value of such property, except as otherwise prescribed in the next section. 

§ 2. Section two hundred and twenty-one of such chapter, as amended by chap- 
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ter six hundred of the laws of nineteen hundred and ten, is hereby amended to read 
as follows: 

§ 221. EXEMPTIONS AND LIMITATIONS. When property, real or personal, or any 
beneficial interest therein, of the value of not more than five hundred dollars, passes 
by any such transfer to or for the use of any father, mother, husband, wife, child, 
brother, sister, wife or widow of a son or the husband of a daughter, or any child 
or children adopted as such in conformity with the laws of this state, of the decedent, 
grantor, donor or vendor, or to any child to whom any such decedent, grantor, 
donor or vendor for not less than ten years prior to such transfer stood in the mutually 
acknowledged relation of a parent, provided, however, such relationship began at or 
before the child's fifteenth birthday and was continuous for said ten years thereafter, 
and provided also that, except in the case of a stepchild, the parents of such child 
shall have been deceased when such relationship commenced, or to any lineal descend- 
ant, grantor, donor or vendor born in lawful wedlock, such transfer of property shall 
not be taxable under this article, if real or personal property, or any beneficial inter- 
est therein, so transferred is of the value of more than five hundred dollars, it shall 
be taxable under this article at the rate of one per centum upon the clear market value 
of such property except as herein provided. No such tax shall be assessed upon prop- 
erty, real or personal, or any beneficial interest therein so transferred to a father, 
mother, widow or minor child of the decedent, grantor, donor or vendor, if the 
amount so transferred to such father, mother, widow or minor child is the sum of 
five thousand dollars or less; but if the amount so transferred to a father, mother, 
widow or a minor child is over five thousand dollars the excess shall be taxable at 
the rate of one per centum upon the clear market value of such property as hereinbe- 
fore provided. The rates of taxation hereinbefore prescribed in this and the preced- 
ing section are hereby designated as ‘‘primary rates.” Whenever any property, real 
or personal, or any beneficial interest therein which passes by any such transfer to or 
for the use of any person or corporation, shall exceed the amount of twenty-five 
thousand dollars over and above the exemptions hereinbefore provided the rate of 
taxation shall be as follows: 

Upon all amounts in excess of the said twenty-five thousand dollars and up to 
and including the sum of one hundred thousand dollars, twice the primary rates; 

Upon all amounts in excess of the said one hundred thousand dollars and up 
to and including the sum of five hundred thousand dollars, three times the primary 
rates ; 

Upon all amounts in excess of the said five hundred thousand dollars and up to 
and including the sum of one million dollars, four times the primary rates; 

Upon all amounts in excess of the said one million dollars, five times the primary 
rates. But any property devised or bequeathed for religious ceremonies, observances 
or commemorative services of or for the deceased donor, or to any person who is a 
bishop or to any religious, educational, charitable, missionary, benevolent, hospital or 
infirmary corporation, including corporations organized exclusively for bible or tract 
purposes, shall be exempted from and not subject to the provisions of this article. 
There shall also be exempted from and not subject to the provisions of this article 
personal property other than money or securities bequeathed to a corporation or associa- 
tion organized exclusively for the moral or mental improvement of men or women or 
for scientific, literary, library, patriotic, cemetery or historical purposes or for the en- 
forcement of laws relating to children or animals or for two or more of such purposes 
and used exclusively for carrying. out one or more of such purposes. But no such 
corporation or association shall be entitled to such exemption if any officer, member 
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or employee thereof shall receive or may be lawfully entitled to receive any pecuniary 


profit from the operations thereof except reasonable compensation for services in effect- 
ing one or more of such purposes or as proper beneficiaries of its strictly charitable 
purposes; or if the organization thereof for any such avowed purpose be a guise or 
pretense for directly or indirectly making any other pecuniary profit for such cor- 
poration or association or for any of its members or employees or if it be not in good 
faith organized or conducted exclusively for one or more of such purposes. 

§ 4. Section two hundred and forty-three of such chapter is hereby amended 
to read as follows: 

§ 243. Derririons. The words ‘estate ” and ‘* property,’’ as used in this 
article, shall be taken to mean the property or interest therein passing or transferred 
to individual or corporate legatees, devisees, heirs, next of kin, grantees, donees or 
vendees, and not the property or interest therein of the decedent, grantor, donor or 
vendor passing or transferred, and shall include all property or interest therein, whether 
situated within or without this state. The word ‘‘ transfer,” as used in this article, 
shall be taken to include the passing of property or any interest therein in possession 
or enjoyment, present or future, by inheritance, descent, devise, bequest, grant, deed, 
bargain, sale or gift, in the manner herein prescribed. The words ‘‘ county treasurer” 
and ‘‘district attorney,” as used in this article, shall be taken to mean the treasurer 
or the district attorney of the county of the surrogate having jurisdiction as provided 
in section two hundred and twenty-eight of this article. 

§ 5. This act shall take effect immediately. 


a | 


EDWARD EARL. 
PRESIDENT OF THE NASSAU BANK, NEW YORK. 

It has long been an axiom in finance that the success of a banking institution is 
to a great extent, if not wholly, dependent upon its executive head—-the president. 
A bank may have a large capital, a comfortable surplus, a capable corps of clerks and 
assistants, fine surroundings and all the accessories required for business purposes, 
but it is like a well-drilled army, it can never win the battle without a competent gen- 
eral at the head to plan and direct its movements. 

In 1887, Edward Earl, then a young man, entered the employ of the Nassau 
Bank as an assistant bookkeeper, possibly with some hope of the brilliant future in 
storeforhim. He worked faithfully and well, and after serving in several subordinate 
positions, he was made assistant cashier in 1898, holding the place until January, 
1907, when he was promoted to cashier. Soon afterwards, on account of the illness 
of the president, Mr. Earl had to assume the active management of the bank. It 
was then that the value of his early training and twenty years’ experience became 
evident. When he was made cashier the bank’s deposits were $3,800,000. In No- 
vember, 1908, he was elected president at which time the deposits had increased to over 
$5,000,000—a gain of over $2,200,000 in less than two years. Since then a steady 
increase in deposits has been shown, which, according to a recent statement, now 
aggregate nearly $8,000,000 as compared with $6,200,000 one year ago—an increase 
of 28 per cent., while loans and discounts are over $7,000,000. 

Mr. Earl celebrated his fortieth anniversary on July 22, last. Although he is 
one of the youngest bank presidents in the United States his record is one of which 
he may well be proud. It may be summed up in this: hard work, honor and the 
closest attention to business, three requisites which are indispensable to success in any 
undertaking. 





Washington Bankers’ Association. 


FIFTEENTH ANNUAL CONVENTION. 


HE ‘*Twin Cities of Gray’s Harbor’—Aberdeen and Hoquiam—had the honor of 
entertaining the bankers of the state of Washington at their fifteenth annual 
convention held on July 21-23 last, and right royally they did it. The visiting 

bankers were welcomed by Gov. Hay in behalf of Washington and Frank G. Jones 
in behalf of the city of Aberdeen. The secretary reported the total membership of 
the association as 354 and said that only two per cent. of the eligible in the state 
were not members. A number of questions came up for discussion which brought 
out some very interesting debates. Among them was the postal savings bank ques- 
tion. In referring to it, Hon. Wesley A. Jones, U. S. Senator from Washington, 
who had been criticised for his action in supporting the bill said he did not pretend 
to be a financier and was very glad he had come down to the convention in order to 
learn many things about finance which he did not know. ‘‘But, if there is one future 
thing in this world of which I am certain, it is that certain bankers are inclined to 
grossly exaggerate the harm which the postal savings bank will do the existing bank- 
ing system of the country. Indeed, I believe that the two will work in harmony to- 
gether and that a government bank whose deposits are limited to $100 for any one 
individual in any one month and to a total of $500, paying a low rate of interest and 
with many burdensome restrictions as to withdrawal, will succeed in gathering into its 
folds only those depositors who distrust all banks and whom existing banks ought to 
wish a God-speed when they leave them—for this money will still be in the country 
and will drift back to the bank in a commercial, if not in a savings form.” 

State Bank Examiner Mohundro suggested a number of needed banking reforms 
among others that of adopting the law of New York relative to failed banks. Form- 
erly in such cases a receiver was appointed, entailing a long time and great expense 
in settling up the business. Now the settlement of such banks is placed in the hands 
of the banking department of the state, thus enabling the liquidation of defunct in- 
stitutions at a great saving in time and in money. 

The principal address was by James K. Lynch, president of the First National 
Bank of San Francisco. His subject was *‘ Banks and the People,” and was in reply 
to an address delivered in 1908 at the American Bankers’ Convention in Denver, by 
Woodrow Wilson, president of Princeton University on ‘*The Banker and the Nation.” 
Mr. Lynch said: 

‘*Mr. Wilson’s address was in fact, an arraignment of the bankers of the country, 
the point of the indictment being contained in the paragraph which I quote: 


**The banks of this country are remote from the people and the people regard 
them as not belonging to them but as belonging to some power hostile to them. The 
bank is regarded by the average man in the United States as the exclusive peculiar in- 
strumentality of the men who are doing business upon a great scale, and who are at 
present negligent of the general interest and intent upon their own.’ 


‘‘Mr. Wilson disarmed criticism at the outset by saying that he knew but little 
about banks and the ways of bankers, yet I think the feeling was general that he was 
not quite fair—at least I may say that was my feeling. When I thought of the checks 
we cash without charge for strangers on points half around the world, of the money 
we disburse on open telegrams to impecunious travelers, of the change we provide for 
newsboys and other tradespeople, of the daily round of financial chores we are do- 
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ing, with never even a thank you ora bright smile to repay us, it seemed a little 
hard to be accused of being ‘remote from the people.’ Remote from the people—why, 
people are touching us all day long, touching us for loans, touching us for contribu- 
tions, donations, charities, every kind of touch which can be used to loosen cash from 
the bank vaults or even our own pockets. Iam sure we have often wished that we 
were remote from the people! 

‘¢T am still wondering in what part of the country Mr. Wilson’s friend could have 
ridden through seven counties without being able to get a $20 bill changed. Sol 
have thought that sometime I would like to meet Mr. Wilson to ask him that question 
and to tell him that we bankers are a hard working set of people, who do a great deal 
for the public for which neither our banks nor ourselves receive any remuneration 
whatever. I would like to explain to him that the loaning of other people’s money 
is a trying and a thankless task, that something besides good intentions and honesty 
are necessary as a basis for credit and that the men who talk the hardest against the 
banks are not so often those who have been refused loans as the ones to whom moncy 
has been loaned and who have been unable to repay it. I would like to tell him that 
in this western part of the continent men are going up and down searching the vil- 
lages for a place where a bank might be started with even a remote prospect of suc- 
cess and that in the hamlets and cross roads the country store is the forerunner of the 
bank. But as it seems doubtful if I shail ever have the opportunity of making these 
explanations personally, I am relieving my feelings by expressing them to you. 

‘¢ In reading Mr. Wilson’s address my mind went back toa night in Seattle, dur- 
ing the year 1895, the bad time following "93. In an open space, not far from the 
First National Bank, what Denis Kearney used to call a ‘ nostrum’ had been erect- 
ed, and on it a woman stood and addressed the crowd. She was evidently used to pub- 
lic speaking, was possessed of a flow of words and her theme was the national banks. 
If one-tenth part of the things said about them were true every one of us ought to be 
in jail! As it happened there was not a word of truth in anything she said, but that 
made no difference; it sounded good to the crowd and they agreed with hertoaman. * * 

SCARCITY OF FUNDS. 

‘* On account of the scarcity of liquid capital rates of interest have been rising un- 
til certain issues of municipal bonds are no longer salable, whereupon the newspapers 
promptly charge the banks with conspiring to prevent the people from obtaining money 
to start enterprises of their own. Apparently it does not occur to any one that the 
. scarcity of funds is due to the enterprising real estate boomer, to the buyers of auto- 
mobiles, to the voyagers across the seas, to the builders of railroads, in fact to the 
people, and that the people themselves are the only ones who can restore the depleted 
stock of capital and the only way in which it can be done, is by industry and economy. 
It is hard to say why this delusion regarding the locking up of money by the banks 
should be so persistent; certainly it is not consistent with the absurdly low rates at 
which money is loaned when the pressure of new enterprises is over and the period of 
industrial stagnation has set in. The banks that had no money to joan at 10 per cent. 
are now glad to put it out at 3 per cent., and we must assume that they conspire for 
their own pleasure and are entirely indifferent to profit. All of which is so entirely 
at variance with the facts that a moment's reflection should convince even the people 
that make the charges of their absurdity. Yet there is no end to the variety of 
shapes which this perennial lie assumes. 

POSTAL SAVINGS BANKS. 

‘¢ The bankers of the country have been almost unanimous in their opposition to 

the postal savings bank, and the advocates of the bill evidently consider this fact the 
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only argument they need present in its favor. In any other line of business the opin- 
ion of men who have followed it for a lifetime is considered of some value, and men 
of no experience hesitate to express themselves, yet on a subject as intricate as finance 
the views of the man on the cracker box outweigh the views of the banker. Because 
the banks are selfishly interested in keeping the people’s money it is not understood 
that they can look at the subject from any but the selfish side. Nevertheless it is true 
that the bankers are opposed to the measure because they know it to be bad for the 
country and so, incidentally, pad for themselves. They are selfish, but they see clear- 
ly enough that they cannot prosper in an unprosperous community and that the people’s 
side is the bank’s side. 


BANKS RELATION TO DEPOSITORS. 

‘‘T think we must admit that the people don’t understand the banks and that there 
is something we should do to put ourselves right with them. Part of the bad repu- 
tation of the banker is no doubt traditional. The loaning of money for hire has, for 
some unexplained reason, been considered a social crime, and the statute books of many 
states are still burdened with laws against usury which have no other effect than to 
make it more difficult for the man of limited credit to borrow at all. Shylock still 
typifies the banker in the popular estimation and yet where does the impression come 
from? Probably not from experience, for I venture to say that there is no other line 
of business in which there is such a high standard of equity as that which governs the 
relation of a bank and its depositors. The typical banker of a past generation, hard 
as iron and cold as ice, greedy for profit and willing to squeeze the debtor in his power 
to the uttermost, has gone out of fashion. The modern ideal is a man possessed of a 
warm heart, full of human sympathies, but governed by a cool and level head; one 
who can take the broad view of affairs and sacrifice present profit for future position, 
and who is as incapable of taking advantage as he is of theft. 

HANDLING OF COUNTRY CHECKS. 

‘*In the fall of 1907, as you may perhaps remember, country checks were handled 
for collection only and we found our work greatly increased. It was not until the 
trouble was over and we had leisure to analyze the figures that we discovered that 
the increased cost in clerical expense of receiving these checks for collection and ac- 
counting for each item in detail, as compared to taking them on deposit and handling 
them in bulk, was greater than the loss of interest and also nearly equalled the ex- 
change charge. In other words, when we received them on deposit we saved money 


and increased balances besides. By a country check I mean any check payable ina 


place other than the one where it pays a debt or is negotiated—the place of payment 
not being a national reserve center. Exchange charges on country checks are legi- 
timate when they represent the cost of shipping money to cover them. Where they 
are arbitrary or in the nature of a penalty on the circulation of checks, I doubt the 
wisdom of enforcing charges and believe that the apparent profit may be an actual loss. 
The decrease in bank balances carried in Boston and the increase in Philadelphia due 
to the different methods of meeting this question is an instructive case in point. 
RELATION OF NOTES AND GOLD. 

‘¢ In this country, after the failure to renew the charter of the Bank of the United 
States, the issue of notes was permitted to everything that called itself a bank and we 
had the lamentable era of wildcat notes. Even in those days there were good banks 
issuing good notes, but it took an expert to distinguish between them, and the aver- 
age man cannot be an expert. Had the issuers of worthless notes been sent to jail as com- 
mon thieves, a sound system would have been evolved in time, but the Civil War in- 
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tervened and the people were so disgusted with the confusion of many notes that they 
welcomed the National Banking Act which swept them out of existence. 

‘‘Through what we might call a chapter of accidents we have no bank notes, but 
instead government promises to pay issued either directly by the Treasury or indirectly 
through the national banks. These notes rest squarely on the government credit and 
have behind them the power of taxation which for thirty years has been good enough 
to keep them at par, but they have no relation to the volume of commercial credit on 
which the business of the country is transacted. 

‘‘Now there comes atime when bank credits must be turned into something that 
can be carried in the pocket, there are needs that the check does not supply, and particu- 
larly at harvest timea large part of the circulation of the country is carried in the jeans 
of the hired man. It is then that we miss the bank note born of credit and return- 
ing to credit when it dies. The volume of government paper can be increased but 
little, and that by slow and cumbersome methods, and when it is increased it can be 


diminished only by methods equally cumbersome. We cannot expect that the indi- 


vidual banks will ever again be permitted to issue notes, nor is it to be desired. It 
is too much to expect the average man to judge of the standing of every bank whose 
notes he might receive, and were he competent to pass judgment the waste of time 
would be a nuisance. The people consider the paper circulation of the country money 
and false as this idea is, it should stil! be kept true in this—that any one who chooses 
to do so can turn notes into gold, the one final standard of value; whatever form the 
circulation may take it must answer to this test. 
A CENTRAL BANK. 

‘*We have abundant evidence that this result can be brought about, and a circu- 
lation responsive to commercial needs provided, through a central bank of issue and 
discount which should hold the bulk of the country’s gold, and particularly the vast 
sum which the government holds entirely withdrawn from commercial use. I be- 
lieve that some day this will be the solution of the problem. My object now is not 
to discuss the central bank question but to point out that our inability to turn book 
credits into circulating medium is the point wkere we fail our depositors. They know, 
and we know, that at critical periods we are unable to furnish money—that there is 
not enough to go around and the resulting scramble besides greatly interfering with 
commerce, presents an unpleasant spectacle. 

‘When we consider the unusual problems with which the banks have had to 
contend in a country possessed of enormous natural resources but deficient in capital, 
with opportunities on every hand but money lacking to develop them, with men 
eager to engage in enterprises on borrowed money though lacking in experience, the 
wonder is, not that we have made so many mistakes but rather that we have made so 
few. Asa nation our faults have been the faults of youth; let us hope that age which 
is bringing us wealth will bring us wisdom to correct them; wisdom to enable us 
to see that there is no question between the banks and the people, to see that there 
can be no prosperity for one without prosperity for the other, and that in the task of 
developing the splendid resources of this favored land the people and the banks must 
continue to work hand in hand.” 

Resolutions were adopted favoring a central bank, indorsing the action of the 
American Bankers’ Association in urging the passage, by Congress, of the Stevens 
bill in regard to bills of lading and opposing the proposed reduction in the size of 
paper currency. 

The following were elected officers of the association for the ensuing year: presi- 
dent, E. C. Purdy, Bellingham; vice-president, George Donald, North Yakima; 
secretary, P. C. Kauffman, Tacoma (re-elected); treasurer, C. C. Richardson, Cheney ; 
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vice-president of the American Bankers’Association for Washington, George B. Burke, 
Tacoma. 


Wisconsin Bankers’ Association. 


SIXTEENTH ANNUAL CONVENTION. 

HE sixteenth convention of Wisconsin bankers was keld at La Crosse, August 
17and18. The attendance was large,and all reports agree that it was one of the 
most successful meetings the association has ever held. Thereport of the sec- 

retary shows a steady growth in membership, which now numbers 617—a net gain 
during the past year of 105 members. The members now include 120 national banks, 
454 state and savings banks, 8 trust companies and 35 non-resident members. 

The annual address of president E. M. Wing, cashier of the Batavian National 
Bank, La Crosse, was full of good things. Referring to the proposed guarantee of 
bank deposits he said: 

‘* After a careful investigation, including a trip to Oklahoma at a most oppor- 
tune time, the Special Banking Committee appointed by the last legislature has re- 
ported against the proposed guarantee of bank deposits at present, because the suc- 
cess of the plan ‘has not been proved as yet, and because of the doubt existing as to 
its constitutionality’ and further, because ‘the exigencies of the banking situation 
in our state are not such at the present time as will justify the legislature in passing 
any law on the guaranteeing of bank deposits,’ 

‘ After these kind words, however, this committee proposes to add to the bur- 
dens of the bankers’ life, by passing a law called the ‘Segregation of Savings Depos- 
its,” which idea seems to meet with the approval of the banking departments, both 
State and National. In order that the bankers of the state may understand just what 
this means to them the Program Committee has arranged a thorough discussion of 
the subject at this meeting. 

‘«It might be profitable to inquire why the banker is the object of so much soli- 
citude on the part of our law-making bodies. They do not seem to feel it necessary 
to protect the widows and orphans from the manufacturer of bogus mining, and plan- 
tation stocks, and the owners of the public utilities and the railroads can capitalize 
their hopes of the future and sell the shares at their own valuation. No one ever 
heard of any legislation to limit the amount an attorney can charge his client or the 
doctor his patient. Butthe banker is limited as to the rates he can charge for his 
money; be is told how he must and must not invest his funds; he is subject to con- 
stant supervision and inspection; he pays more taxes than any other line of business, 
and the amount of money lost in bank failures is a drop in the bucket compared to 
the money that is wrongly diverted in the other ways indicated.” 

Referring to the banking business in Wisconsin he continued: ‘* The past year 
has been one of prosperity for the people and for the banks of Wisconsin. The 
number of banks has increased 41 and the deposits $35,000,000, On the date of the 
last statement the banks averaged approximately the required legal reserve.” 

As toacentral bank: ‘‘ The question of the establishment of a central bank of 
issue which shall provide the currency of the country, taking up the national bank 
notes now in circulation, is pressing to the front. The National Monetary Commis- 
sion has this subject under consideration and has made extensive studies regarding 
it. The commission is expected to make its report next winter, and thereafter the 
matter will become a question of congressional action. It is expected to be an ‘ ad- 
ministration measure,’ to be pushed accordingly, although in all probability it will * 
not come on until the beginning of the next Congress, in December, 1911. In at- 
tempting to establish a central bank, one of the first and most difficult problems to 
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be solved would be that of providing for the national bank notes now outstanding. 
In order to make satisfactory provisions for them some means must be found 
for taking care of the $685,000,000 of 2 per cent. bonds now pledged by the national 
banks as security for circulation and public deposits. If the circulation privilege 
were to be taken from these bonds they would fall at once to a point which would 
entail a tremendous loss upon the banks which hold them. The injustice of such 
action will certainly prevent its being taken, and unless a means of relief is provided 
it may be safely assumed that nothing will be done. It is held by administration 
officials that the postal savings banks will afford one such means of relief, and that 
fact was one of the reasons why President Taft favored the law.” 

An excellent paper was read by M. A. Graettinger, cashier Merchants & Manu- 
facturers Bank, Milwaukee, on the subject of examining banks under the supervis- 
ion of the state association; or, in other words, what he called a ‘‘ State Clearing 
House” system. Addresses were also delivered by J. H. Puelicher, cashier of the 
Marshall & Ilsley Bank, Milwaukee on “ Bank Reserves’ and by F. H. Mc Adow 


president of the National Association of Credit Men, on ‘‘ Banking and Commercial 
Credits.” 


TRUSTEE UNDER WILL. 
From the **Chicago Economist.” 

A rare and high tribute is paid to modern trust company management under the 
terms of the will of the late Melville W. Fuller, chief justice of the United States, ap- 
pointing The Merchants’ Loan and Trust Company of Chicago as trustee. A local 
attorney and intimate friend of the family is named as co-trustee. The estate is valued 
at approximately $1,000,000, and the will provides that this shall be held in trust dur- 
ing the lifetime of the children. It will also be recalled that this trust company, 
which has achieved exceptional success asa fiduciary, was made trustee under the 
terms of the will of the late Marshall Field, the wealthy Chicago merchant. 

Doubtless, the selection of a trust company as trustee by the late eminent jurist 
of the United States supreme court will make a profound impression upon all men 
of wealth and large affairs whose greatest concern is the faithful administration of 
their estates after death in accordance with their wishes. Exponents of the trust 
company will certainly derive a peculiar satisfaction from this selection by the late 
chief justice. It will serve as a powerful argument for our wealthy citizens and ren- 
der more popular the appointment of trust companies as trustee, administrator, ex- 
ecutor or guardian, instead of the hazardous selection of individual trustees alone. 
The objection that trust companies cannot give the attention to large estates which 
individual trustees and confidential advisors may afford is overcome by the late chief 
justice in appointing his legal counselor as associate trustee. Even though this pro- 
vision had not been made there would be no cause for doubts as to the entire ability 
of the trust company to bestow that personal care and interest which the trust required. 
Nevertheless, in many instances trust companies prefer to have the co-operation of 
the family solicitor and intimate counselor. 

A trust company’s highest function is to discharge its duties faithfully ard safely 
as trustee whether under the terms of a will or under corporate trusts. Success in 
this direction will be attended by a greatly increased volume of fiduciary business. 
The court andcriminal records chronicle almost daily the dangers which are unavoid- 
able in appointing individuals as trustees for large estates. The record of trustee- 
ship made by the trust companies of this country, on the other hand, is an inspiring 
lesson. But most important is the preservation of that high standard of manage- 
ment which has made the trust companies of the United States an example for all 
the civilized nations of the world. 
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swer, when unpublished or made by wire or letter, is 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PAYEE OF NOTE HAS NO RIGHTS AGAINST PERSONS NOT SIGNING. 


Editor Banking Law Journal. COLUMBUS, OHIO, August 19, 1910. 
Dear Str:—In August, 1909, we accepted a note made out on the enclosed blank 
for $2,100 for four (4) months, signed by two parties on the face and ten on the back. 
At the maturity of this note, $L00 was paid and another note for $2,000 was accept- 
ed in payment of the original note, the same in every particular, except that two of 
the signers on the back of the first note were omitted on the last. The bank made 
mention of this fact to the payor, who stated it was all right with the other signers 
that they be omitted. 





ee a | er a eee « Bi, 
after date we, or either of us, promise to 


. Bank 


ifter due. Interest payable semi-annually. 








Before the maturity of the second note the party for whose accommodation the 


money was loaned failed, and at the maturity of the second note the signers on the 
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back each waived protest and demand for payment, and they now set up the conten- 
tion that inasmuch as two of the signers were left off the second note the bank should 
proceed against all the signers on the original note, which note was stamped paid aid 
delivered at the time second note was negotiated. There were no restrictions regard - 
ing signers, neither was the bank notified that all signers must be on the second note, 
although the party in whose favor the note was made told the signers that he would 
get all on the note that had been on the original. The bank knew nothing of this and 
accepted second note in good faith. 

Is it now the duty of the bank, and can it be compelled to bring suit against all 
the original signers ? 

Our contention is, the second note operated as a new debt, and that the eight 
signers on the back are held individually for payment of the note, the same creating 
a new obligation entirely. SECRETARY AND TREASURER. 


Answer.—lIt is not the duty of the bank to sue all the original in- 
dorsers, nor has the bank any right to suethem. They did not in- 
dorse and are in no way liable. The bank’s only cause of action is 
against the eight who did sign. 


RIGHT OF HOLDER OF CHECK TO SUE BANK. 


Editor Banking Law Journal. CLEVELAND, OHIO, August 12, 1910. 
Dear Str:—Through an error in the bank payment of a check of one of our de- 
positors was refused. It was believed at the time that the depositor did not have 
sufficient funds on deposit to meet the check, but it turned out later that we were mis- 
taken. Immediately upon discovering the error we communicated with the holder of 
the check, but he declared that he had turned the check over to his lawyer with in- 
structions to commence suit. We are perfectly willing now to pay the check. We 
wish to know whether the holder can compel us to pay damages in addition to the 
face of the check. A. B. 


Answer.—The holder has no cause of action whatever against the 
bank. In nostate which has adopted the Negotiable Instruments Law 
can the holder ofa check maintain an action thereon against the drawee 
bank. As to the bank’s liability to the depositor under such circum- 
stances see the case of Third National Bank of St. Louis v. Ober, and 
the editorial thereon, printed in this number. 


PRESENTMENT FOR PAYMENT. 


Editor Banking Law Journal. FLEMINGSBURG, Ky., August 17, 1910. 
DEAR SIR:—It seems to me you have tripped in your answer to Cashier, Marl- 
boro, Mass., in your August number. You seem to hold out the idea that non- 
presentment of note under certain circumstances would release the maker. 
There are surely no circumstances of that character that would release the 
maker; non-presentment at specified place, if the maker had deposited the money to 
pay note, would stop interest but not release the maker. After the time provided by 
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statute he might plead the Statute of Limitations. I know of no other plea except 
fraud or want of consideration by which he could escape payment. 

You fail to quote the whole sentence. You say ‘Presentment for payment is 
not necessary in order to charge the person primarily liable on the instrument; but if 
the instrument is by its terms payable at a specified place, and he is ableand willing 
to pay it there at maturity.” You should continue with the words ‘‘ such ability and 
willingness are equivalent to a tender of payment upon his part.” 

Now a tender of payment does not release the maker, but stops interest. 

Fearing your answer might be misleading I write this. Truly yours, 

CASHIER, 


Answer.—The answer referred to is correct in stating that pre- 
sentment was not necessary. However, the point is well taken that 
the answer is capable of a construction to the effect that under cer- 
tain circumstances it would be necessary to present the note for pay- 
ment in order to hold the maker. It was not intended to create this 
impression. The Massachusetts statute quoted in the answer was not 
completely stated. It providesas follows: ‘‘Presentment for payment 
is not necessary in order to charge the person primarily liable on the 
instrument; but if the instrument is, by its terms, payable at a special 
place, and he is able and willing to pay it there at maturity, such adii- 
ity and willingness are equivalent to a tender of payment upon his part.” 
The clause in italics was inadvertently omitted. To be perfectly 
clear the answer should have gone further and stated that the only 
effect of a failure to present where a note is payable at a particular 
place and the maker is able and willing to pay it there at maturity, 
is, so far as the maker is concerned to bar damages and costs. 

The maker is liable everywhere and at all times within the Statute 
of Limitations, and, as against him,the bringing of an action is a suffi- 
cient demand. The right of action always subsists so long as the 
instrument is unpaid. The place and time of payment, however, are 
so far important that, if the maker or acceptor were there then, with 
his money to pay the instrument, it is looked upon asa tender would 
be in the case of an ordinary debt. The holder may recover from 
him at any time the amount of the instrument, but not interest, by 
way of damages, for his failure to pay. In other words, the non.at- 
tendance of the holder with the instrument at the time and place of 
payment can produce no worse consequences to him than if he had 
attended, and the maker had also been present, and tendered the 
money, which the holder had refused to accept. Apropos of this it is 
said in Norton on Bills & Notes, page 367: ‘‘Of course * * the tender 
must be kept good. The funds must be kept at the place of payment 
to pay the instrument at any time; for if the holder makes a special 
demand afterwards, and the instrument be not paid, then his rights 
revive, and he becomes entitled to interest or damages from the time 
of the demand and also his costs of suit.” 
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JAMES GRAHAM CANNON. 
President Fourth National Bank, New York City. 


[* the ‘‘ eternal fitness” of human events, nothing could have been more appropri- 
ate than the promotion of James G. Cannon, former vice-president, to the presi- 
dency of the Fourth National Bank of New York. Much as the demise of the 
late president is to be regretted, his mantle could have fallen upon no more worthy 
shoulders. 

Born in one of the up-state counties of New York, he came to the metropolis at 
an early age, and, after completing his education, began his banking career as a mes- 
senger in the Fifth Avenue Bank. In June, 1881—just five years after he entered the 
bank—he was made assistant cashicr. Four years later he became cashier and was also 
elected a director. 

March, 1890, he was elected to the vice-presidency of the Fourth National Bank, 
and for over twenty years he has held that position. Although he has been offered 
the presidency of other banks and trust companies he declined them all, preferring 
to remain with the institution in which he had cast his lot. 

In passing, it is worthy of mention, that during his many years of close associa- 
tion with former President Simmons, there never was an unkind word or any serious 
difference of opinion between them. In fact, it was an open secret in banking circles 
that Mr. Simmons intended to retire in January of next year, to become chairman of 
the board of directors, Mr. Cannon then succeeding him as president. Certainly his 
promotion was not only deserved, but in the highest degree expresses the wisdom of 
the directors. 

Mr. Cannon’s reputation is national, if not world-wide. He is known among 
bankers as one of the organizers of the National Association of Credit Men, and has 
been one of its presidents. By this system of requiring persons who desired to bor- 
row money to furnish a statement of their condition, it has become an important fac- 


tor in preventing bank failures. Mr. Cannon has also taken a prominent part in the 
New York Clearing House. He is considered the best authority in this country on 
clearing houses, and his volume on ‘‘ Clearing Houses” is an acknowledged standard ; 


so much so that he was induced to prepare a monograph on the subject for the National 
Monetary Commission. 

Mr. Cannon always took a great interest in the New York State Bankers’ Associ- 
ation. He was one of its organizers in 1894, serving as treasurer the first year and 
was elected president the following year. At the recent convention of New York State 
bankers, held in Cooperstown, at Mr. Cannon's suggestion a reunion was held of the 
members who attended the first convention. Some forty of the ‘‘ Originals” were 
present and joined with him in celebrating the happy outcome of their plan to benefit 
the banking fraternity of New York. One of the most pleasing incidents of the con- 
vention was his election as one of the members to represent New York in the Execu- 
tive Council of the American Bankers’ Association. No better selection could have 
been made. 

He has contributed to the various banking publications a large number of articles 
on financial topics. He has devoted himself especially to the study of credits and de- 
livered many addresses on that subject. Among these are ‘‘ Bank Accounts for Women,” 
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‘¢ Bank Credits,” ‘*‘ Buying Commercial Paper,” and ‘‘ The Banker and the Certified 
Public Accountant.” 

Mr. Cannon is a director in the Fifth Avenue Bank, the Bankers Trust Company, 
trustee of the Franklin Savings Bank, and a director of the Trow Directory Company. 
He is also a director of the United States Mortgage and Trust Company, the Uniied 
States Guarantee Company, a member of the executive committee of the Chamber of 
Commerce of the State of New York and chairman of its committee on Finance and 
Currency. He is president of the Hahnemann Hospital of New York City, and a 
member of the executive committee of the Congregational Home Missionary Society ; 
president of the Westchester County Chamber of Commerce, and member of the board 
of directors of Woodlawn Cemetery. He is also a Fellow of the Institute of Accounts, 
and an active member of the Metropolitan Museum of Arts, the Westchester County 
Historical Society and the New York Academy of Science. He is a member of the 
International Committee of the Young Men’s Christian Association, and a member 
of the council of the New York University. He is connected with the Transportation, 
Metropolitan, Union League and Republican Clubs of New York. 


—— +4, 4, - — 


A MEDITERRANEAN CRUISE. 


Joseph Chapman, Jr., vice-president of the Northwestern National Bank of Min- 
neapolis, Minn., is chairman of a committee of Minnesota bankers which is making 
final arrangements for a bankers’ Mediterranean cruise. Mr. Chapman is one of 
those progressive bankers who believe that it is better to lay aside the strenuous life 
of banking for a time and spend a brief season in “sailing the seas over.” A fine 
steamer—the New Amsterdam of the Holland-America line—has been chartered 
for a three months’ trip. The ship is large and new, well adapted to the accommo- 
dation of excursionists, and will sail from New York on January 24, next, returning 
April 11. Already 375 names have been booked for the trip, and it is expected that 
the list will be increased to over 509. Descriptive circulars with dates and names of 
places to be visited are being distributed, and there is no doubtit will be one of the 
largest and most interesting trips ever undertaken by bankers and their families. The 
time selected is said to be the best in the year for a Mediterranean trip, and those 
fortunate enough to be of the party will exchange the inclemency of the end of 
winter and early spring for the balmy breezes of Southern Italy. The excursion is 
certainly a novelty but there are none more deserving than those who will partici- 
pate and, under the management of Mr. Chapman, cannot fail to be a success. It 
will be the event of a lifetime. 

—+4,4,4,—__—_. 


DATES OF 1910 CONVENTIONS. 


Name. Place. Date. Secretary. Address. 
A. B. A........Los Angeles Oct. 3-7 F. E. Farnsworth....New York. 
Arizona Phoenix . 11, 12... Morris Goldwater....Prescott. 
Colorado Grand Junction. .Sept. 27-29. ..G. L. V. Emerson. . .Silverton. 
eee Cairo Oct. 26, 27....R. L. Crampton... .. Chicago. 
Indiana Andrew Smith Indianapolis. 
Kentucky A. B. Davis.......... Louisville. 
Nebraska Sept. 27,28...Wm. B. Hughes.. ..Omaha. 
Pennsylvania. . Bedford Springs.. .Sept. 6, 7... ..D. S. Kloss 





CORN EXCHANGE NATIONAL BANK, PHILADELPHIA. 


MERRITT N. WILLITS, JR. 
Cashier Corn Exchange National Bank, Philadelphia. 

Among the mauy recent changes in Philadelphia’s bank officials, none has given 
more universal satisfaction or is better deserved than the promotion of Merritt N. 
Willits, Jr. to the cashiership of the Corn Exchange National Bank. 

Mr. Willits began his banking career with the Corn Exchange National as a 
messenger, at a very early age. He passed successfully through every position in 


MERRITT N. WILLITS, JR. 


the bank on his merits until, in June last, he was rewarded with the position of cashier. 
When he first entered the bank he was only 18 years of age, and his services extend 


over the same period. While yet young in years his experience has been ample and he 
will no doubt fill his new position with the ability which has characterized his efforts 
in the past. In social life Mr. Willits is very democratic—emphatically a man of the 
people. He has attended many bankers’ conventions both state and national asa delegate. 
He has hosts of friends and the happy faculty not only of making but keeping them. The 
bank is to be congratulated on its good fortune in retaining the services of Mr. Willits. 





THE BANKING LAW JOURNAL. 


RESERVE AGENTS APPROVED IN AUGUST. 


The following banks were approved as Reserve Agents in August: 

Chase National Bank, New York, for First Nat. Bank, Crossville, Tenn. 

Irving National Exchange Bank, New York,for Nat. Bank of Smithtown Branch, 
N.Y; Wilber Nat. Bank, Oneonta, N. Y.; First Nat. Bank, Laton, Cal.; First Nat. 
Bank, Burlington, Wash.; Farmers & Merchants Nat. Bank, Baltimore, Md.; First 
Nationa! Bank, Ashley, Pa. 

Hanover National Bank, New York, for First Nat. Bank, Grand View, Tex. 
First Nat. Bank, Floyd, la.; First Nat. Bank, Morristown, S. D.; Bank of California, 
N. A., San Francisco, Cal.; First Nat. Bank, Sterling City, Tex.; First Nat. Bank, 
Morristown, N. J. 

Mechanics & Metals Nationa! Bank, New York, for First Nat. Bank, Winder, 
Ga.; District Nat. Bank, Washington, D. C.; Tazewell County Nat. Bank, Delavan, 
Ill. 

National Park Bank, New York, for Flushing Nat. Bank, Flushing, N. Y.; 
Central National Bank, York, Pa.; Swedish-American Nat. Bank, Rockford, IIl.; 
First-Bridgeport Nat. Bank, Bridgeport, Conn.; Citizens Nat. Bank, Centerville, 
Tenn.; First Nat. Bank, Mertzon, Tex. 

Mercantile National Bank, New York, for National City Bank, Baltimore, Md.; 
Yonkers Nat. Bank, Yonkers, N. Y. 


Seaboard National Bank, New York, for Cleveland National Bank, Cleveland, 
Tenn. 


Chatham National Bank, New York, for the First National Bank, Marquette, 
Michigan. 

American Exchange National Bank, New York, for Farmers & Mechanics Nat. 
Bank, Philadelphia, Pa.; National Commercial Bank Albany, N. Y.; Third Nat. 
Bank, Springfield, Mass. 

Merchants National Bank, New York, for First-Bridgeport Nat. Bank, Bridge- 
port, Conn.; Farmers & Merchants Nat. Bank, Bellaire, O. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Laton, 
Cal.; Hollywood Nat. Bank, Hollywood, Cal; First Nat. Bank, Central City, Colo.; 
American Nat. Bank, Tampa, Fla; First National Bank, Westfield, Ill.; First Nat. 
Bank, Mound City, Ill.; Nat. City Bank, Grand Rapids, Mich.; First Nat. Bank, 
Glencoe, Minn.; First National Bank, Reading, Pa.; First Nat. Bank, Rib Lake, 
Wis.; Waukesha, Nat. Bank, Waukesha, Wis.; Hermitage Nat. Bank, Nashville, 
Tenn.; Farmers Nat. Bank, York, Neb; First Nat. Bank, Ridgeville, Ind.; First 
Nat. Bank, Balaton, Minn.; United States Nat. Bank, Vale, Ore.; First Nat. Bank 
Petersburg, Ind.; Merchants Nat. Bank, Lawrence, Kansas. 

National City Bank, Chicago, for First Nat. Bank, Floyd, Ja.; First Nat. Bark, 
Iona, Minn. 

Corn Exchange National Bank, Chicago, for South End National Bank, Boston, 
Mass. 

Fort Dearborn National Bank, Chicago, for First Nat. Bank, St. Charles, Mo.; 
Fort Dodge Nat. Bank, Fort Dodge, Ia.; Essex County Nat. Bank, Newark, N. J.; 
Will County Nat. Bank, Joliet, Ill.; Q 1incy Nat. Bank, Quincy, Ill.; First Nat Bank, 
Marion, Ind.; Southern Nat, Bank, Louisville, Ky.; First Nat. Bank, Madison, III. 

Girard National Bank, Philadelphia, for First Nat. Bank, Mechanicsburg, Pa ; 
Central Nat. Bank, Buffalo, N. Y. 
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Fourth Street National Bank, Philadelphia, for Farmers Nat. Bank, Millheim, 
Pa.; Yonkers Nat. Bank, Yonkers, N. Y.; Wilber Nat. Bank, Oneonta, N. Y. 
- Paste Exchange National Bank, Philadelphia, for First Nat. Bank, Williamstown, 
aN. Je 

Second National Bank, Pittsburg, for Farmers & Miners Nat. Bank, Bentleyville, 
Pa.; Mount Jewett Nat. Bank, Mount Jewett, Pa. 

Columbia National Bank, Pittsburgh, for Exchange Nat. Bank, Tulsa, Okla. 

Third National Bank, St. Louis, for First Nat. Bank, Sapulpa, Okla. 

First National Bank, Cleveland,for Wickware Nat.Bank, Akron, N.Y.; Swedish- 
American Nat. Bank, Jamestown, N. Y.; First Nat. Bank, Shelby. O. 

Philadelphia National Bank, Philadelphia, for First Nat. Bank, Paterson, N. J. 

Mellon National Bank, Pittsburg, for Exchange Nat. Bank, Tulsa, Okla. 

Security National Bank, Minneapolis, for Nat. Farmers Bank, Owatonna, Minn.; 
First Nat. Bank, Elmore, Minn. 

Franklin National Bank, Philadelphia, for Citizens Nat. Bank, Waterbury, Conn. 

American National Bank, Indianapolis, for First Nat. Bank, Owensville, Ind. 


JOSEPH EDWARD SIMMONS. 


Joseph Edward Simmons, president of the Fourth National Bank of New York, 
died August 4, at Lake Mohonk, where he was taking his usual summer rest. 

He was born in Troy, N. Y., and his early education was in the public schools 
of that city. Later he became a student of Williams College, from which he gradu- 
ated with high honor. He then attended the Albany Law School, graduated in 1863 
and practiced law for four years. In 1867 he cameto New York and engaged in the 
banking and brokerage business. In 1884 he was elected president of the New York 
Stock Exchange, and again in 1885, but declined the nomination for a third term. 
In 1888 he was offered and accepted the presidency of the Fourth National Bank, ac- 
tively filling the position for twenty-two years—up to the time of his death. He was 
also an active member of the Clearing House Association, being twice elected pres- 
ident. He was amember of the Chamber of Commerce, served as chairman of the 
executive committee, and in 1907 was elected president, succeeding Morris K. Jesup, 
and holding that position at the time of his decease. 

Mr. Simmons was deeply interested in educational matters. He was a member 
of the New York Board of Education for many years, and served as president 
for several terms. For ten years he was president of the Panama Railroad Co., and 
president of the Columbia Steamship Co. He was a director of the Ann Arbor Rail- 
road Co., the Standard Milling Co., the National Surety Co., United States Casualty 
Co., and trustee of the Bank for Savings and Metropolitan Trust Co., of New York. 
For twenty years he was treasurer of the New York Hospital, president of the 
New York Infant Asylum and a life trustee of Williams College. He was one of the 
most prominent Free Masons in the world, having taken every possible degree. He 
also served one term as Grand Master of the New York State Free Masons. Mr. 
Simmons’ attractive personality, his sincerity and high sense of honor, made friends 
and admirers of all who came in contact with him—whether socially or for business. 
He never failed to gratify any reasonable request of a friend so far as it could con- 
sistently be done. He was, indeed, one of ‘‘nature’s noblemen” so aptly described by 
the poet, Tupper: 

‘“‘ For first in good breeding is highest in rank, 
The freest is first in the land; 
And nature’s own nobleman, friendly and frank, 
Is the man with his heart in his hand.” 
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BANK AND INVESTMENT ITEMS. 


An important change has been made in the 
personnel of the official staff of the Chatham 
National Bank, of New York. George M.Hard, 
president, has resigned and becomes chairman 
of the board of directors. His successor is 
Louis G. Kaufman, formly president of the 
First National Bank of Marquette, Mich. 

Mr. Hard has been connected with the Chat- 
ham National Bank since 1860, serving con- 
tinuously in every department, up to and in- 
cluding the presidency, for halfa century. From 
1862 to 1865 he served in the United States 
army during the civil war as captain, returning 
afterwards to resume his former duties in the 
bank. The office of chairman of the board was 
created in order to relieve Mr. Hard of some of 
the responsibilities incident to the duties of 
president. 

Mr. Kaufman, the new president is a native 
of Michigan. He began his banking life in 1891 
as a messenger in the Marquette County Sav- 
ings Bank, of Marquette, serving in various 
positions until 1898 when he was made cashier 
and general manager. He was elected vice- 
president of the First National Bank of Mar- 
quette in 1got, and elevated to the presidency 
in 1906. He has served as the president of 
the Michigan Bankers’ Association and now 
represents Michigan in the executive council of 
the American Bankers’ Association. His ability 
and experience as a banker are well-known and 
recognized. 


The Fourth National Bank, of New York, 
reports the following changes in its official staff: 
James G. Cannon, president; Charles H. Patter- 
son, cashier; Daniel J. Rogers, assistant cash- 
ier; Ernest W. Davenport, assistant cashier. 
For the present the office of vice president is 
vacant. The bank’s capital is $5,0c0,c0o and 
surplus $5,000,000. The directors are: Cor- 
nelius N. Bliss, Robert W. Stuart, Jas. G. Can- 
non, Wm. S. Opdyke, T. Frank Manville, Thos. 
H. Mc. Kittrick, Mortimer L. Schiff, L F. Loree, 
Eugene Delano and M.Orme Wilson. 

The Phenix National Bank, of New York, ac- 
cording to late report,has surplus and undivided 
profits of $703,754 and nearly $15,000,000 de- 
posits. Loansand discounts are $6,731,490, U. 


S. bonds and other stocks $1,515,000, cash and 
exchange $8,665.743, and total resources $16,- 
912,233. 


On August 15, last, the Marine National 
Bank of Buffalo, N. Y., celebrated its sixtieth 
anniversary. It was in August, 1850, that the 
Marine Bank—then a state institution—first 
opened its doors; and a statement, published 
on the occasion of its anniversary, showing its 
growth by ten year periods, reveals a remark- 
able and steady increase in business. The 
bank's original capital was $200,000, increased 
to $230,000, then in 1906 to $1,500,000, and 
early in 1910 to $2,000,000. Surplus and profits 
the first year were less than $1,000, and ac- 
cording to the last published statement now 
amount to $1,258,893 Deposits at the end of 
the first decade were $364,632, and now aggre- 
gate nearly $23,500,050, while resources are 
over $28,000,000. 


The Continental & Commercial National Bank 
of Chicago at the end of its first day's busi- 


ness rep rted an increase of $8,000,000 in de- 
posits. The clerical force of this bank amounts 
to over eight hundrec—including twenty-one 
tellers and sixty bookkeepers. This bank has 
been approved by the Treasury Department as 
reserve agent for nearly 1,5co national banks 
and has about 5,000 other bank correspondents 
besides. 


Tne Standard Trust & Savings Bank of Chi- 
cago, recently organized by Charles S. Castle 
(formerly with the Continental National Bank) 
will open for business September 6, in the build- 
ing lately occupied by the Prairie National Bank. 
It has a capital of $1,000,000 and surplus of 
$250,000. Among the directors, seventeen in 
number, are the fol owing. Chas. S. Castle; Wm. 
H. Colvin; vice president Geo. H. Taylor, of E. 
H. Rollins & Sons; C. A. Day, treasurer of 
Marshall Field & Co; A. R. Marriott, vice-pres- 
ident of the Chicago Title & Trust Co; P. D. 
Castle, cashier of the Austin State Bank and O. 
T. Hulburd. Charles S. Castle is president and 
W. F. Van Buskirk vice-president. 


The Comptroller of the Currency has approved 
the application of the American National Bank 
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and Fletcher National Bank, of Indianapolis, 
to reorganize under the title of the Fletcher- 
American National Bank with a capital of $2.- 
000,000 and surplus of $1,000,000, The bank 
will begin business September 6th with the fol- 
lowing officers: Stoughton A. Fletcher, pres- 
ident; John Perrin, chairman of the board of 
directors; Evans Woollen, vice-president and 
counsel; W. A. Hughes and Charles Latham, 
vice-presidents; H. A. Schlotzhauer, cashier, 
and Theodore Stempfel, Ralph K. Smith, C. W. 
Minesinger, G. H. Mueller and Oscar P. Wel- 
born, assistant cashiers. The new board of di- 
rectors consists of John Perrin, Stoughton A. 
Fletcher, Henry C. Atkins, F.M. Bachman, Har- 
vey Bates, Harvey Bates Jr., James I. Dissette, 
Hugh Dougherty, W. A. Hughes, Charles 
Latham, F. W. Lewis, Gustav H. Mueller, Wil- 
liam F, Piel, Joseph C. Schaf, Henry Severin, 
Ralph K. Smith, Ferdinand Winter and Evans 
Woollen. 


The Kentucky Bankers’ Association will hold 
its annual convention, September 12 and 13, at 
Louisville. 


One of the handsomest bank statements 
that has recently come to the BANKING LAW 
JOURNAL is that of the First National Bank of 
Minneapolis, Minn. Printed on a superior 
quality of India paper in large, clear type, and 
figures so plain that ‘‘he who runs may read,”’ 
with a fine illustration of the bank building 
heading the page, it is something decidedly 
unique in bank publications. 

The bank has a capital of $2,000,000, surplus 
and profits $2,186,337 and deposits of nearly 
$20,009,000. Loans and discounts aggregate 
$14,145,438, United States bonds and other 
securities $2,547,000, cash and due from banks 
$8,038,923, and total resources $25,031,442. 

The officers are: F. M Prince, president; 
C. T. Jaffray, vice-president ; Geo. F. Orde, 
cashier; D. Mackerchar, H. A. Willoughby, 
G. A. Lyon and P.J. Leeman,assistant cashiers. 

Mr. Orde, the cashier, is well known to the 
banking fraternity throughout the country. He 
was treasurer of the American Bankers’ Asso- 
ciation for two years, and at the late convention 
of the Minnesota Bankers’ Association was 
elected to represent Minnesota in the Executive 
Council of the American Bankers’ Association. 
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chairman; Geo. C. Bagley, president Bagley 
Elevator Co.; Earle Brown, capitalist; E. L. 
Carpenter, secretary Shevlin Carpenter Co; 
R. H. Chute, manager Miss.River Lumber Co.; 
H. C. Clarke, treasurer Crookston Lumber Co.; 
W. D. Douglas, of Midland Linseed Co.; Isaac 
Hazlett, banker; H. M. Hill, vice-president 
Semple Hill & Co; W. A. Lancaster, attorney ; 
A. C. Loring, president Pillsbury Flour Mills 
Co.; Jno. D. McMillan, president Osborne Mc- 
Millan Elevator Co.; John H. MeMillan, vice- 
president Cargill Elevator Co.; S. G. Palmer, 
president S. G. Palmer Co; E, Pennington, 
president M.,St. P. & S Ste M. Ry.; A. F. Pills- 
bury, president St. Anthony Falls Water Power 
Co.; Chas. S. Pillsbury, vice-president Pillsbury 
Flour Mills Co.; R. R. Rand, vice-president 
Minneapolis Gas Light Co.; John Washburn, 
vice-president Washburn-Crosby Co; F. B. 
Wells, of F. H. Peavey & Co.; A. M.Woodward, 
of Woodward Co.; F. M. Prince, president; C. 
T. Jaffray, vice-president; G. F. Orde, cashier. 


NEW BANKS. 

The Leavenworth State Bank, of Leaven- 
worth, Wash., has opened for business with 
$25,009 capital and the following officers: S.M. 
Lockerby, president; F. A. Sinclair, vice- presi- 
dent; Robt. B. Field, cashier ; C. A.Campbell, 
assistant cashier. National Park Bank is New 
York correspondent. 

The Standard State Bank of Taylors Falls, 
Minn., newly organized, reports as follows; 
capital $10,000, and the officers are Luke Stan- 
nard, president; I. Seery, vice-president, and 
W. T. Thompson, cashier. 

The Citizens State Bank of Lake Village, 
Ark., opened for business August 20, with 
$50,000 capital and following officers: C. M. 
Matthews, president ; F.C.Holland, vice-presi- 
dent; B. L. Ross, cashier. 

The Farmers & Merchants Bank of Poplar, 
Mont., has a paid up capital of $10,000. The 
president is H. B. Springen; vice-president, 
W.E. Inglehart; cashier, N.O. Odegard. Han- 
over National Bank is New York correspond- 
ent, and Security National Bank, Minneapolis 
correspondent. 


The Clay County Bank, of Hayesville, N. C., 
recently commenced business. The officers are : 
Alden Howell, Sr., president; A. M. Walker, 
vice-president; G. H. Haigler, cashier and S. J. 
Bristol, assistant cashier. 
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together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


| SS ae 


Bank of 
Bank of the Manhattan Co 


Merchants’ National 
Mechanics & Metals Nat.}{ 
Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers. 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. . 
Mercantile National 


People’s 
Hanover National 
Citizen’s Central National 


Metropolitan Bank....... 
Corn Exchange 

Importers & Traders’ Nat 
National Park 

East River National 
Fourth National 

Second National. . 

First National 


Irving National — 


Bowery 

N. Y. County National. 
German-American 
Chase National 


Fifth Avenue 


German Exchange 
Germania 


Bank of the Metropolis... .| 


West Side Bank 


Liberty National 

N. Y. Produce Exchange. 
State Bank 

Fourteenth Street Bank.. 
Coal & Iron Nat'l Bank. 


Totals 


$ 21,315 000 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending August 28, 1909, and August 27, 1910, respectively, 


Loans and 

Discounts 

Average, 
1909. 


37,150,000 
22,088 000 


59.354.600 
28,583,300 
8,272,000 
201,508,200 
28, 369,000 
6,793,800 
9,528,000 
2,184,400 
7,267,600) 
30,807, 300} 
172,524,500 
15,030,800 
3,966,400 
7,621,100 
2,075,100 
69 293,800 
23,151,800 
5.949.700} 
8,277,800 
11,635,100 
43.026,000 
27,034,000 
93,097,000 
1,424,300 
25.884,000) 
11,806,000 
116,437.900| 
20,518,500 
3 426,000] 

3 161 400) 
4,182,100] 
83,010, 500) 
12.937.300 
3,640,000 
4.894.600 
16,229. 100 
7.652 200) 
3,179,100 
10,67 3.700 
4,484.000 
19,957,000) 
17,613.100 
7.830.400 
12,782,000 
$434,600) 
vetees eee 





Loans and 
Discounts, 
Average, 


a 


Bp pemee 


20.441,300]| 
8,041, 300}| 
14,330.000]| 
+500} 


= 








+ United States Deposits included, $1,633,700. 





Deposits, 
tAverage, 
1909. 


$ 19,952,000 


44,150,000 
23,600,000 
63,030,600 
31,166,200 
7,717,000 
206,782,300 
26,978,000 
6,983,600 
7,490,700 
1,941,300 
8,266,700) 
24,358,700; 
159,950,300 
11,883,200 
3,927,700; 
8,283,600 
2,420,800 
81,824,900 
22,983,700 
6,602,000 
8,508, 300! 
11,800,700 
50,949,000 
25,006,000 
107 892.000 
1,598,700 
27,582,000 
11,788,000 
113,553,100 
21,635,800) 
3,490,000 
8,130,700 
4,091 ,gOo} 
91,919,700) 
14,627,000] 


$ 18,447,000 





3,512,000) 
5.656.600} 
17,68 3, 300} 
8.057.500) 
3.416, 500) 
10,342,100 
4,966.000 
23,761,000] 





17,579.000| 
9.397.100) 
15.548.000} 


sr. 353.397, 5008! 248,254,000 $". 404,041.30) \gt.2 


Deposits, 
* Average, 
1910, 


40,200,000 
21,265,000 
52,65 3,200 
24,628,000 

6,014,000 

175,093,300 

25,846,000 
6,881,300 


6,949,500 
2,219,90C 
8,230,200) 
30,516,500 
136,01 5,000 
11,171,600 
3,362,300 
7,867,700 
2,185,300 
82,025,300 
20,7 38,800 
7,825,700 
8,863,400 
12,396,200 
48,65 5.000) 
23,633,000 
87,859,000 
1,411,000 
26,354,00C 
12,010,000 
98,677,000 
24,576,400| 
cement 


- © 
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Per Cent. of 


Inc, 


- Ww te 


:N eb NO DO on 


Dec. 





283,503,200) 





t Consolidation of Mechanics’ National and National Copper Banks. 


° United States Deposits included, $1,671,300. 





